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ORDER
On appeal from the Unemployment Insurance Appeal Board: AFFIRMED

I, This is an appeal from a denial by the Unemployment Insurance
Appeal Board (the “Board”) of an untimely appeal. The Board’s decision
effectively ended further review of the claimant’s eligibility for unemployment
benefits. The claimant argues, as she did to the Board, that she did not timely
receive the notice denying her unemployment benefits due to some difficulties she
had experienced receiving her mail since moving to a new home. The question is
whether the Board abused its discretion in denying the appeal as untimely. For the

reasons that follow, I conclude it did not.



2. On April 29, 2016, Sherell Smothers was discharged from her
employment with Delaware Transit Corporation (“DART”). She filed for
unemployment benefits on May 15, 2016. On June 14, 2016, a claims deputy
issued a determination, finding DART discharged Smothers for just cause and
therefore she was disqualified from receiving unemployment benefits.' That
determination became final and no longer was appealable on June 24, 20162
Smothers appealed the claims deputy’s decision on June 30, 2016.

3. On July 19, 2016, an appeals referee held a hearing to address only
the issue of timeliness." Tiffany Dzwonkowski represented the Department of
Labor (the “Department”) at the hearing.” Ms. Dzwonkowski testified that the
June 14, 2016 determination was mailed to Smothers’ last address of record: 1009
Sandberg Place, Newark, Delaware, 19702.%5 She further testified that Smothers
filed an appeal on June 30, 2016, at which time she also filed her change of address
with the Department.” Smothers testified that she moved on May 20, 2016.% She

testified she continued to use her old address because it was the “one on [her] ID”
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and she assumed she had to use it.” Smothers also testified she forwarded her mail
to her new address but did not inform the Department of her address change
because she was not aware that certain agency mail would not be forwarded."’

4.  On July 19, 2016, the appeals referee issued a decision, concluding
Smothers appealed the determination after it had become final and binding."" The
appeals referee found: (1) there was no evidence that the post office returned the
claims deputy’s determination as undeliverable; and (2) Smothers’ failure to file a
timely appeal was not due to Departmental error, but rather was attributable to
Smothers’ failure to inform the Department of her new address.'> The appeals
referee affirmed the claims deputy’s determination that Smothers’ appeal was
untimely."

5.  On July 22, 2016, Smothers appealed the referee’s decision to the
Board, arguing:

I Sherell Smothers do not agree with the decision of the
referee handling my unemployment late appeal case. I
would like another fair hearing considering the fact that I
was not aware [that] government documents cannot be

forwarded. However I did file an appeal as soon as I was
made aware of the decision. Also at the time of filing I
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was staying in a hotel and still using my recent address I
would provide proof of that in upcoming hearing."*

6. On August 2, 2016 upon review of the record, the Board found no
error in the appeals referee’s determination, adopted the appeals referee’s decision
as its own, and denied Smothers’ application for further review.!” Smothers timely
appealed the Board’s decision to this Court.

7. Smothers appeals the Board’s decision on the following grounds:
when she moved after applying for unemployment benefits, she continued to use
her old address based on the assumption that “when [she] put [her] mail on hold],
she would] receive it and or [] it would be forwarded;” she did not have
transportation to the Department to put in a change of address sooner; and part of
the reason she did not receive her forwarded mail is because a neighbor was
blocking her mailbox.'® Smothers further argues that she was not prepared at the
hearing before the appeals referee to explain the timeliness of her appeal because
she believed the hearing would address the merits of her unemployment benefits
claim.” Smothers maintains that “DART lied in this matter and [she] deserve[s]

the right to a fair hearing in [her] defense.”’®
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8. In response, the Board argues: “[Tlhere is substantial evidence in the
record sufficient to support its findings, and such findings are free from legal error.
The Board did not abuse its discretion, nor did it act in an arbitrary or capricious
manner in affirming the Appeals Referee’s decision and denying further appeal.”"”
DART joined the Board’s submission and requests that this Court affirm the
Board’s decision.”

9. This Court’s review of the Board’s decision is limited to whether the
Board's findings were supported by substantial evidence and whether the decision
is free from legal error.”! The Court will not weigh evidence, determine questions
of credibility, or make its own factual findings and conclusions.”? As to
discretionary matters, the Board’s decision must be affirmed absent an abuse of
discretion.”> The Board abuses its discretion when it “acts arbitrarily or

capriciously” or “exceeds the bounds of reason in view of the circumstances and

. . R . . 24
has ignored recognized rules of law or practice so as to produce injustice.”

1 Board’s Resp. Br. 2.

XL 1L,

2L See Thompson v. Christiana Care Health Sys., 25 A.3d 778, 781-82 (Del. 2011); Deysher v.
Unemployment Ins. Appeal Bd., 2011 WL 7063475, at *1 (Del. Super. Sept. 28, 2011) (citing
Olney v. Cooch, 425 A.2d 610, 614 (Del. 1981)) (defining substantial evidence as “evidence
from which the Board could fairly and reasonably reach its conclusion”).

22 Thompson, 25 A.3d at 782.

2 Funk v. Unemployment Ins. Appeal Bd., 591 A.2d 222, 225 (Del. 1991).

2 pAL of Wilm. v. Graham, 2008 WL 2582986, at *4 (Del. Super. June 28, 2000) (internal
citations omitted).



10. This appeal is limited to the timeliness issue. Smothers’ substantive
claims — for example, whether DART lied about why she was terminated — are not
in the record and cannot be addressed.”” The Court, therefore, only is considering
whether the Board abused its discretion by refusing to hear Smothers’ untimely
appeal.

11. The law is well-settled regarding the time period to appeal a claim of
this nature. A claims deputy’s decision is final ten calendar days after it is
mailed,?® “unless the mailing fails to reach a party because of some mistake made

»27 Delaware law assumes that mail correctly

by [Department] employees.
addressed with proper postage was delivered and received.”® This Court repeatedly
has affirmed the Board’s denial of untimely appeals where the claimant failed to
update her address, even where the mailing was returned to the Department.”’

12.  Smothers does not dispute that she received the claims deputy’s

determination. The determination, which was dated and mailed June 14, 2016,
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became final on June 24, 2016.3° Smothers filed her appeal on June 30, 2016, six
days late.

13.  Smothers argues, however, that her appeal was late because she was
not aware that the determination would not be forwarded to her new address, and,
even if it was, other extenuating circumstances prevented her from receiving it in a
timely manner and therefore the Board should have accepted her appeal. Whether
Smothers’ circumstances excuse her delay in filing the appeal turns on the facts
determined by the appeals referee and the Board.’! In addition, while the Board
may hear an untimely appeal sua sponte, it has broad discretion in choosing
whether to do so.*> Based on the record before it, the Board did not find that
Smothers’ circumstances excused her filing a timely appeal.”

14. The record here provides substantial evidence supporting the Board’s
findings that Smothers’ failure to file her appeal timely was not attributable to the

Department. Furthermore, I cannot say the Board abused its discretion by refusing

to consider Smothers’ untimely appeal.
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For the foregoing reasons, the Unemployment Insurance Appeal Board’s
August 2, 2016 decision is AFFIRMED.

IT IS SO ORDERED.

Abig
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cc:  Paige J. Schmittinger, Deputy Attorney General
Victoria W. Counihan, Deputy Attorney General
Carla A K. Jarosz, Deputy Attorney General
Aleine M. Porterfield, Deputy Attorney General
Ms. Sherell Smothers, pro se (via First Class Mail)



