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BeforeHOLLAND, BERGER andJACOBS, Justices
ORDER

This 20th day of December 2013, upon consideratiatie briefs of
the parties and the record below, it appears t&thet that:

(1) The respondent-appellant, Darren Burke (“Ddaiyefiled an
appeal from the Family Court’'s June 3, 2013 ordarythg his motion for
reargument pursuant to Family Court Civil Rule 59éad the Family
Court’s April 25, 2013 order granting in part arehgling in part the motion

of the petitioner-appellee, Patricia Burke (“Pa#iy, to reopen the

! The Courtsua sponte assigned pseudonyms to the parties by Order datg®, 2013.
Supr. Ct. R. 7(d).



judgment pursuant to Family Court Civil Rule 60.eWhd no merit to the
appeal. Accordingly, we affirm.

(2) The record before us reflects that, duringrth@arriage, both
Darren and Patricia were employees of the Stateetdware. On January
11, 2001, following their divorce in August of 2Q0the Family Court
entered an order dismissing the ancillary matter padperty division
pursuant to Rule 16(e) for the failure of both &rto submit the required
financial statements. On June 6, 2004, Patriééal fa motion for pension
allocation. In connection with the motion, Pa&igubmitted two signed
Qualified Domestic Relations Orders (“QRDOs”), thest on behalf of
Darren against her State pension (“QRDO I”) anddteond on behalf of
herself against Darren’s State pension (*QRDO IBpth QDROs had been
signed by the parties in 2000, subsequent to tinarce.

(3) On June 23, 2004, the Family Court, re-opesirgsponte its
earlier dismissal of the ancillary matter of prdgedivision, granted the
motion for pension allocation. A copy of QDRO Iswsigned by the judge,
placed in the Family Court file and sent to theté&tpension office.
However, for reasons that are unclear, a copy oDQRI apparently was
never placed in the Family Court’s file and appé#yewas never sent to the

State Pension Office. On July 15, 2004, an attoerdered his appearance



on behalf of Darren with respect to ancillary mestte The record reflects
that the attorney was retained to examine the a@olrt file to determine
if there was any impediment to Darren’s obtainingoastruction loan for a
house in Florida.

(4) The record reflects that neither party tooky action with
respect to the pension allocation issue until Blatniequested to review the
Family Court’s file in February 2013. On March Z&13, Patricia filed a
motion to reopen the matter of her motion for pensallocation. In her
motion, Patricia alleged that, in 2000, each p&ag executed a QDRO
granting the other party the right to receive paytseinder his or her State
pension and that copies of both QDRO | and QDRRal been attached to
her 2004 motion for pension allocation. Patridiatesd that she had been
working in Qatar from mid-June until late DecemB804 and believed that
the State Pension Office had received all the eglexdocuments from the
Family Court. Finally, Patricia alleged that shaswot aware of a problem
until February 2013, when she contacted the StatsiBn Office following
Darren’s retirement in mid-2012 and was told, afteeveral
miscommunications, that they had no record of &aeing received QDRO
[I. Subsequently, after reviewing the Family C&ufile, she discovered

that QDRO Il was missing.



(5) In addition to moving to reopen, Patricia alequested that the
Family Court accept a copy of the missing QDRO ddbrrect certain
typographical errors in both QDRO | and QDRO Ilteznthe corrected
copies of QRDO | and Il and order Darren to pay tmat portion of his
pension benefits to which she was entitled underftiimula contained in
the signed QDROs---33.1%---from the date of hisreatent up to the
present.

(6) In response to Patricia’'s motion to reopenyr&a admitted
signing both QDRO | and Il in 2000, but claimedtthahen the Family
Court dismissed the ancillary matter of propertyigsion on January 11,
2001, he assumed that Patricia had abandoned teeestin his pension.
He alleged that in reliance on that assumptionh&# made personal and
financial changes in his life, including re-marnyjrpurchasing certain real
estate, borrowing funds for those purchases andngetearlier than he
otherwise would have done. Darren further allethed he was unaware of
Patricia’s 2004 motion for pension allocation. [@ar finally, argued that
Patricia’s delay in asserting her rights constdusehes that should preclude
the Family Court from granting her request foraeliOn April 25, 2013, the

Family Court granted the relief requested in Patiscmotion to reopen,



with the exception that Patricia would receive acpatage of Darren’s
pension benefits only prospectively, and not rettigaly.

(7) In his appeal from the Family Court’'s April ,28013 order,
Darren claims that the Family Court erred and atbuse discretion by
reopening the matter of the parties’ pensions, lmxdatricia’s delay in
asserting her rights constituted laches and bedhesstandards of Rule 60
were not satisfied. Darren does not dispute the 33.1% figure assdiyed
Patricia as the percentage of his monthly penseyment to which she is
entitled.

(8) Motions to reopen in the Family Court are goeel by Rule
60. In this case, the Family Court relied upond2ub0(a) and 60(b) (6) in
granting Patricia’s motion to reopen. Under Rudéaf, clerical mistakes or
mathematical errors in judgments, orders or otlatspof the record and
errors resulting from oversight or omission maycberected by the Family
Court at any timeua sponte or on motion of a party. Under Rule 60(b), the
Family Court may relieve a party from a final judgmb or order if that party
can establish one of the following: 1) mistakeadwertence, surprise, or

excusable neglect; 2) newly discovered evidencdraBid; 4) the judgment

2 Because Darren presents no claim with respedstagpeal from the Family Court’s
June 3, 2013 order denying his motion for reargumea conclude that any such
argument has been abandoned and, therefore, weovillddress itMurphy v. Sate,
632 A.2d 1150, 1152 (Del. 1993).



Is void; 5) the judgment has been satisfied; oar8) other reason justifying
relief from the operation of the judgment. In tidesence of any legal error,
our standard of review of the Family Court’'s demmsito reopen a matter
pursuant to Rule 60 is abuse of discrefioiThis Court has ruled that the
Family Court has discretion to vacate a judgmemsyant to Rule 60(b) (6)
in “extraordinary circumstances” and may do so “méweer such action is
appropriate to accomplish justicé.”

(9) In its April 25, 2013 order, the Family Codaund that: a)
there was a clerical error on the part of the Fa@urt in 2004 when only
QDRO | was signed by the judge and placed in thmillyaCourt file; b) the
Family Court committed a clerical error in 2004 aedjng Patricia’s social
security number; c) Darren’s address had changedesk004 and the
QDROs should be modified to reflect that changel; @nit was the original
intent of the Family Court judge in 2004 to sign RO I, place it in the
Family Court’s file and send a copy of it to that8tPension Office in the
ordinary course of business. The Family Court tated that this case
involved the kind of “extraordinary circumstancesintemplated in the

Jewell case and, accordingly re-opened the matter gbainges’ pensions in

3 Shyder v. Snyder, 2010 WL 3463390 (Del. 2010%0x v. General Motors Corp., 239
A.2d 706, 707 (Del. 1967) .

% Jewell v. Div. of Soc. Services, 401 A.2d 88, 90 (Del. 1979) (citirgapprott v. United
Sates, 335 U.S. 601, 615 (1949)).



order to “accomplish justice.” The Family Cours@ldetermined in the
interest of justice not to penalize Darren by decly to order him to
disgorge Patricia’s share of the pension beneéitedd already received.

(10) The Family Court rejected Darren’s argumdrdt tPatricia’s
claim was barred by lachedinding that she had waited only one month to
file her motion to reopen after discovering tha Bamily Court file did not
contain a copy of QDRO Il. The Family Court didt nwedit Darren’s
argument that he was prejudiced by any delay byidratin filing her
motion to reopen. Finally, the Family Court notkedt Darren had taken no
action in 2004 to oppose Patricia’s motion for pemsallocation, even
though he had engaged counsel to review the FaGolyrt's file shortly
thereafter and should have been aware of the filfrigatricia’s motiorf.

(11) We have carefully reviewed the parties’ sugmans, the
Family Court’s April 25, 2013 decision, as wellthg Family Court record
in this case. The record reflects that the Fan@lyurt appropriately
considered the parties’ respective positions is thatter, applied the correct

legal standards and acted well within its discretiio granting in part and

® Reid v. Spazio, 970 A.2d 176, 182 (Del. 2009) (laches constittisunreasonable
delay” by the movant after learning “of an infrimgent of his rights, thereby resulting in
gnaterial prejudice” to the non-moving party).

Id.



denying in part Patricia’s motion to reoperin the absence of any error or
abuse of discretion on the part of the Family Cowe conclude that the
Family Court’s judgment should be affirmed.
NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Family Court is AFFIRMED.
BY THE COURT:

/s/ Randy J. Holland
Justice

" We note that Darren’s arguments regarding Rule)g@) do not appear to have been
presented to the Family Court in the first instamrecluding our review in this appeal.
Supr. Ct. R. 8. We are not persuaded by thosevegts in any case.



