IN THE SUPREME COURT OF THE STATE OF DELAWARE

LAMONTE BUTLER, 8
) No. 220, 2013
Defendant-Below, 8
Appellant, 8 Court Below: Superior Court
8§ of the State of Delaware in and
V. 8§ for New Castle County
8
STATE OF DELAWARE, 8 Case No. 1203010443
8
Plaintiff-Below, 8
Appellee. 8

Submitted: April 23, 2014
Decided: June 24, 2014

Before STRINE, Chief Justice, HOLLAND, BERGER, JACOBS, and
RIDGELY, Justices, constituting the Coernt Banc
Upon appeal from the Superior CouUREVERSED.

Nicole M. Walker, Esquire, Santino Ceccotti, Esqu{argued), Office of the
Public Defender, Wilmington, Delaware for Appellant

Karen V. Sullivan, Esquire, Department of Justigé/mington, Delaware for
Appellee.

STRINE, Chief Justice, for the Majority:



Defendant-Below/Appellant Lamonte Butler appealsnfra judgment of
convictions in the Superior Court of Attempted Relyb First Degree, Assault
Second Degree, Possession of a Firearm During trman@ssion of a Felony,
Conspiracy Second Degree, Carrying a Concealed l{paA@apon, Resisting
Arrest, Possession of a Firearm by a Person Ptetdiband misdemeanor drug
possession. Butler raises two claims on appeal.

First, Butler contends that his convictions aredé@by the Double Jeopardy
Clausé because the trial judge in a prior proceeding (fheal Judge”) took a
series of improper actions that impelled defensgnsel to move for a mistrial.
The standard to demonstrate a violation of Douldepdrdy rights when the
defendant himself moves for a mistrial is exactiagd requires a defendant to
show that the Trial Judge “acted with intent toymke a mistrial.? Recognizing
that, defense counsel nonetheless felt that tleeirgtances were so unusual that
she moved to dismiss the case against Butler uhdeexacting standard.

Second, Butler argues that the Trial Judge abusedibkcretion by denying
his post-trial Motion for Recusal without condugtithe analysis required dyos
v. Los® Believing that the Trial Judge had engaged inrappr behavior, Butler's

counsel moved to have the Trial Judge recuse acsdhat the motion to dismiss

! SeeU.S.ConsT,, amend. V (“[N]or shall any person be subjecttfe same offense to be twice
put in jeopardy of life or limb.”).

% Sullins v. State930 A.2d 911, 916 (Del. 2007).

¥595 A.2d 381, 395 (Del. 1991).



could be decided on a record created before anpttige. Given the Trial Judge’s
behavior, the State joined in the request for ralcbsit opposed the motion to
dismiss. Rather than conduct thes analysis to determine whether to recuse
herself, the Trial Judge denied the motion to dssnand then denied the request
for recusal as moot. Butler was then forced toeugd a new trial before another
jury, which began almost two months after his firadl was scheduled, and after
which he was convicted.

On direct appeal, Butler claims that the Trial Judgred, both by not
recusing herself from deciding his motion to disrasd by denying that request
on its merits. Butler asks this Court to vacatedonviction because he contends
that, on the record that the Trial Judge hersadpsd, he has met his burden to
show that the Trial Judge took actions intendeg@rtovoke defense counsel into
seeking a mistrial. At the very least, Butler olaithat the motion to dismiss
should have been decided in the first instance ogcard created before another
judge, given that the State and Butler both agreed the Trial Judge should
recuse herself and the Trial Judge never engagibe irequired.osanalysis.

Because the Trial Judge chose to decide the mtidmsmiss, we conclude
that Butler is entitled to have this Court decibdattmotionde novoon the record
that the Trial Judge herself shaped, based ondhutiterences reasonably drawn

from that record. Forced to make the requiredufslatieterminations ourselves on



ade novobasis, the weight of the evidence leads us toladechat: (1) the Trial
Judge did not intend to preside over Butler's thafore the already empaneled
jury, and (2) the Trial Judge took a series ofaxgiintended to ensure that the trial
would not take place. For these reasons, Butterwictions must be reversed.

In so concluding, we note that this appeal preseakerrational
circumstances that markedly depart from the serpaity the Superior Court
gives to trying felony criminal cases. Indeed, teality that the actions taken
were so different from that normally characteristé our Superior Court
unavoidably informs our resolution of this unuswase. The outcome is
regrettable, but it is dictated by the need toeespButler’s constitutional right.

|. FACTSAND PROCEDURAL HISTORY*

Butler was indicted for the robbery and assaulRhard Baldwin in 2012.
Because handling criminal trials in a timely manisethe highest priority of the
Superior Court, a judge who was then on the cntiition stepped up to handle
Butler's trial, because all the judges on the anihirotation had other trials

scheduled. On the morning of Tuesday, Decemb&042, that Superior Court

* Our discussion of the facts is based on the resbagped by the Trial Judge’s own procedural
choices. Because the Trial Judge chose to corslaatral colloquies with counsel off-the-
record, during which important issues were disadissed decided, we rely heavily upon the
affidavits filed by two of the trial prosecutors whkvere present at those hearings. We also rely
on the portions of the proceedings that were tridmsd. Because the Trial Judge decided the
motion to dismiss herself on a paper record ancumx the motion to dismiss involved the
resolution of a factual question about the Triatigkis motivation for her actions, we are
required to review the record independently and enilde determinations necessary to resolve
the case. Our rendition of the facts is thus basedurde novoreview of the record.



judge oversaw the selection of a jury for Butldrial, consisting of twelve jurors
and four alternates. Although the parties agrbatithree days would probably be
sufficient time for the trial, the jurors were sekd based on their availability for a
four day trial that would end on Friday, Decembge2(12.

After the jury had been selected, the Superior Caoessed for lunch. The
trial was to begin in the afternoon following tlexzess. During the recess, Butler’s
trial was reassigned to the Trial Judge, becausensts on the criminal rotation
and the trial that she had previously been assigmérd pled-out that mornirng.
The Trial Judge was on the criminal rotation, seas her responsibility to handle
Butler's case. Because the Trial Judge’s colledtact already selected the jury,
the Trial Judge was in a position to keep the trabchedule and start immediately
on the afternoon of December 4, 2012. But thanhdichappen.

Instead, the Trial Judge held a conference in hambers without a court
reporter. Although a prosecutor had requestedud ceporter, he was told that no
court reporter was needed because the Trial Juddy wished to discuss
schedulindg. But that turned out not to be so. At the confeeg the Trial Judge
pressed the parties to resolve the case by a@lea, suggesting that Butler plead

to Robbery Second Degree and Possession of arif@aring the Commission of

> Appellant’s Op. Br. Appendix at A91-92.
® Appellant’s Op. Br. Appendix at A92.



a Felony. The prosecutors declinédind defense counsel explained that Butler
“was unlikely to accept any plea offéer.”

The Trial Judge then informed the parties that Ish@ several unspecified
scheduling conflict®} that she would preside over the trial for onlyesvfhours
each day, and that because of that limited schethaetrial would likely need to
extend until the following Monday. Specificallhea Trial Judge gave the parties
an odd patchwork schedule, with the Trial Judgdadeg herself to be available

only as follows:

’ Appellant’s Op. Br. Appendix at A92 (“[The Trialdge] then pressed the State on the plea
offer. Her Honor asked, ‘What'’s the plea offef®e quickly responded that all previous offers
had been revoked and that both sides were readyidbr [Defense counsel] concurred. [The
Trial Judge] continued to press, asking what thergiea offer was. It was explained that . . .
we at one time extended a Robbel§; PFDCF and Conspiracy2plea offer. That offer was
rejected and no longer available.i}t. at A97 (“[The Trial Judge] also pressed the statd a
defense on the plea offer. When [the prosecutqurlained that the original order to Robbef{} 2
was no longer on the table, she pressed him akyd)w

8 Appellant's Op. Br. Appendix at A92-93 (“Her Honpressed us as to why the offer is
revoked. | explained that it is the day of triabahe prior plea offers were revoked. | saids ‘It
the day of trial and | can't offer the same or &etilea.” Her Honor corrected me and stated that
| can offer a plea, as her case earlier that dag.pll apologized and clarified that | would not
offer a plea. Her Honor then stated that the State’t have to extend a worse plea, given the
reluctance of our witness . . . . It was suggettatithe parties resolve the case with a Robbery
2"% and PFDCF plea, and let the Court take care oBith the State and defense stated that we
were ready for trial and there would be no pleattémpted to explain the facts of our case, but
was told by Her Honor that she did not ask norstie want to hear about facts.”).

° Appellant's Op. Br. Appendix at A93 (“This causttk judge to ask if a colloquy was held
with the defendant about the plea. Again, bothStete and defense said we were past any plea
and we wanted to try the case, but [the Trial JudgEl we needed to do another colloquy to see
if he would entertain a plea. Defense counsekdt#ttat the defendant was unlikely to accept
any plea offer.”)jd. at A97 (“[Defense counsel] made it clear that teéeddant was unlikely to
accept any plea offer.”).

19 see, e.g.Oral Argument at 8:15-10:0Gvailable at http://courts.delaware.gov/supreme/
oralargs/video/2014-04-23 220, 2013 _Butler_v_Staté Delaware.mp4;d. at 19:15-20:45;

id. at 36:30-39:15.



* Wednesday, December 5, 2012: The judge had aicoifl the
morning and could not start until 10:30 A.M. Shepwsed that the
trial go to noon and then break for lunch beforeticwing until 4:30
P.M. (5 hours)

* Thursday, December 6, 2012: The judge proposeadgtrthe case
from 9:30 A.M. until 11:00 A.M. and from 2:00 pm1ilr8:30 P.M. (3
hours)

* Friday December 7, 2012: The judge proposed trifregcase from

11:00 A.M. until 12:30 P.M. and from 1:30 P.M. urti30 P.M. (4.5

hours}*

Given the sparse trial hours she had offered, tied Judge then announced
that she would conduct additionabir dire to ascertain the jury’s availability to
serve until Monday, if necessary. The State obphcbut defense counsel did
not!? The Trial Judge then conducted additionair dire of the jury, asking the
seated twelve jurors and four alternates threetiaddi questions. The first
guestion related to the scheduling issues arigiogn fthe limited hours the Trial
Judge was offering for trial. The second and thielre questions that the Trial
Judge told the parties she always askRetihose questions were as follows:

It is now estimated that the trial will last unifonday. If anyone

cannot serve through Monday, please raise your.hadfave you, a

relative, or a close friend ever assisted or caatpdrwith the police,

whether Attorney General -- or the Attorney Gerisréffice in a
civil or criminal investigation? If you are a nete, please raise your

1 Appellant’s Op. Br. Appendix at A93, A97.
12 Appellant’s Op. Br. Appendix at A93.
13 Appellant’s Op. Br. Appendix at A93-94.



hand and come forward when directed by prothonatarthat you --
so that we may find out about your previous empleytif

The questions the Trial Judge asked that were atecklto scheduling are not
uncommon when selecting a jury in the first insggnisut here those questions
were asked after the jury was sworn and withoutcthresent of the parties. Both
parties were content with thair dire that had previously been conducted by the
Trial Judge’s colleague, and they opposed additienia dire. Despite the parties’
objection and despite knowing the jury had alrebdgn sworn, the Trial Judge
proceeded to ask the additionabir dire questions unrelated to scheduling.
Notably, the Trial Judge did that only after askiBgtler if he wanted a trial,
despite already having been told by Butler's coltisa& prior plea negotiations
had failed.

Five jurors came forward in response to these madikvoir dire questions.
The first, Juror #1, needed a note to furnish mepleyer, which the Trial Judge
agreed to provide. Juror #1 was not excused. s€eend, Juror #7, said that he
would be traveling out of the country starting ororMay afternoon. The Trial
Judge excused him. At this point, defense coust®d up and the following
colloquy transpired:

DEFENSE COUNSEL: Your Honor.

THE COURT: What's the problem? . ..
DEFENSE COUNSEL: If we don’t go through Monday --

14 Appellant’s Op. Br. Appendix at A36 (as read bg Brothonotary).



THE COURT: Do you really want a juror that's goitegrush things?
DEFENSE COUNSEL: N&

The third juror to come forward, Juror #15, saicttihe was a retired
research scientist and that nothing about his eynmat would make it difficult
for him to serve. He was not excused. The fouithipr #8, said that he was
retired from Delmarva Power & Light Co., where hedhwvorked in collections.
He stated that knives and guns had been pointédrmatiuring the course of his
employment. The Trial Judge asked Juror #8 whethneving been a victim of
violence, he could be fair and impartial if someeres accused of violence. Juror
#8 stated, “l can be fair about it, yeah. | havepnoblem, whatsoevel® After
Juror #8 returned to his seat, the Trial Judge gedjan the following colloquy
with defense counsel and the prosecutor:

THE COURT: Personally, I'm not convinced.

PROSECUTOR: It's our position he answered allgbestions right,

your Honor.

THE COURT: But there was a hesitation and the blashguage

which was speaking differently from the words heswgaying. If you

want me to excuse him | will. It's up to Counsé@Brief pause.)

Let’'s go on with somebody else and, then, you eaoide.

DEFENSE COUNSEL: Okay.

The fifth juror to come forward, Juror #16, was iedrately excused by the Trial

Judge without further questioning or input from treeties after he said, “I have a

15 Appellant’s Op. Br. Appendix at A37.
1? Appellant’s Op. Br. Appendix at A38.
Id.



hearing problem. When you're speaking, if not iilmarophone, | can’'t hear
you.”18
Conversations between the attorneys and the Tuddjel some of which

were again conducted off-the-record, indicated that Trial Judge intended to
excuse two additional jurors. One was Juror #8,r#tired collections agent for
Delmarva Power. The other was Juror #11, afteptbheecutor revealed that Juror
#11 had out-of-state arrests that he had not @gisdlaluring the originatoir dire,
even though those charges had been dismissed argtdte did not believe there
was a basis for excusing him. The net result es¢hexcusals would have been a
trial without any alternate jurors. There is noam of any objection to the Trial
Judge’ssua spontalecision to excuse those jurors, but then aganTtiml Judge
ruled without soliciting the parties’ views.

In an effort to recreate the off-the-record portmnthe conference, one of
the prosecutors stated in an affidavit:

While on the record in the conference room, couasel the judge

were discussing these events when Her Honor sugldesed her

arm in front of the court reporter. The Court répothen went off

the record. While off the record, Her Honor indicated that shas

going to excuse 4 jurors, leaving us with 12. drthorought up the

issue of double jeopardylhe Judge responded to the issue by asking

if we would now plea the case out and asked wharegoing to do

now. | answered that the jury had been sworn, andiels gopardy

has attached. Thus, the State is not making aplcafion. Defense
counsel would have to make an application for armalsgiven that

8d.

10



the judge is going to excuse 4 or 5 of our juroBefense counsel
explained that while she wants to go forward ndve does not want
to try the case with 12 jurors and no alternatesl amas wrestling
with the idea of asking for a mistrial. . .While defense counsel was
speaking, the Judge looked at [one of the deputyradys general]
and mouthed the word “plea®

The other prosecutor gave a similar version otcthr@erence in an affidavit:

While on the record in the conference room, couasel the judge
were discussing these events when [the Trial Jusigédenly waved
her arm in front of the court reporter to go ofétrecord. It was so
abrupt that everyone paused and the reporter @askadrify if it was
off the record. While off the record, conversations took place thdt
both the State and the defense to believe that hixlyjurors would
remain. These conversations began to turn toward a miistrotion
at which point [one of the deputy attorneys gendrabught up the
issue of double jeopardy. [Defense counsel] erpldithat while she
wants to go forward now, she does not want to liey ¢ase with 12
jurors and no alternates . . . . While it wasedithat we don’t have to
have 12 jurors, [the judge] emphatically statede“Will have at least
12 jurors.” . . . . [One of the deputy attorneyangral] raised a
potential issue we discovered after jury selectegarding juror #10
[sic]. Specifically, he has out-of-state arrestsfelony thefts in PA.
After approximately 5-7 minutes of off-the-recortscdssion, we
eventually went back on the record and [defens@selli requested a
mistrial.  While back on the record, [the judge] svanaudibly
mouthing a word to me; that appeared to be the wiRtka.” %°

The on-the-record colloquy regarding a mistrial e follows:

DEFENSE COUNSEL:We're going to have no alternates, that's the
problem. And we’re looking at five -- four, maybéfth day with no
alternates. I'm not doing this twice, I'm not dgiit with less than 12.

| really want to start right now and | don’t knowewan and I'm not --
[the prosecutor] and | have been preparing for thilsce March.
PROSECUTOR 1: Yes.

19 Appellant’s Op. Br. Appendix at A94—95 (emphasised).
20 pppellant’s Op. Br. Appendix at A98—99 (emphasgised).

11



DEFENSE COUNSEL:We had this ready to go mid October, we had
this ready to go today.

PROSECUTOR 1: The jury was sworn; right?

DEFENSE COUNSEL: So if I'm looking at a mistriatpu can’t
rebring it?

PROSECUTOR 1. Well, I think we can but I'm askirgl don't
want to engage in motion practice afterwards, b&esduagree with
everything you said, you know what | mean. It'siyoall.

(Brief pause.)

DEFENSE COUNSEL: Your Honor, given the fact that mad Juror
No. 8 ... come forward on Your Honor’'s questitioat retirees and
he used to do collections, which, frankly, made hound like
somebody who broke knee caps for Delmarva Power tem, he
started talking about things that had happenedirto vith various
weapons, in which he was a victim.

And he didn't really have a great excuse for whydm@n’'t come
forward the first time that the two questions wasked about have
you ever been a victim, or at least one. And, tWenhad Alternate 4
who couldn’t hear and Alternate 3 was fine. But we now have no
alternates after further questioning. Recognizthgt the jury has
been sworn, the defense counsel has to ask foistiahi | mean a
new date, and a new date soon.

PROSECUTOR 2:And the only other issyuavhich | think is being
remedied here ighe jury was, in fact, sworn; so, the issue of deub
jeopardy having attached at this point in time

DEFENSE COUNSEL:Right. But since -- | think that it becomes a
nonissue because the defense is asking for thaahistcause | need
a full complimenfsic] of jurors, for lack of a better word.
PROSECUTOR 1: And to that point, which is well éak we have
already lost Juror No. 7, which Your Honor excudeztause he
brought up travel issues on Monday; we have excédeanate No.
4, who did not come forward previously with heariisgues; and,
now, we have the issues with Juror No. 8 that jusfecounsel] laid
out and Juror No. 11 that the State laid out, amrJNo. 1 was
ambiguous and confusing at best, in which she camdo Your
Honor about some opening --

12



THE COURT: .. All right, based on all the reasons given, I'm gpin
to grant a mistrial without prejudiceWe need to set a new déte.

After the mistrial was granted upon defense colmsetjuest, the entire jury
was excused. On January 2, 2013, Butler changeddsition on double jeopardy
that defense counsel had taken in the midst ofakiemoving events of Tuesday,
December 4, 2012. After defense counsel had nmoeetb reflect on those events,
Butler moved to dismiss the case, arguing thatTthal Judge had taken action
intended to provoke defense counsel to move fonsdrial. Butler also filed a
motion, through the same counsel, requesting ti@tTrial Judge recuse herself
from deciding the motion to dismi&s.The State opposed the motion to dismiss,
but also filed a motion requesting that the Triadgle recuse herséff. On January
28, 2013, the Trial Judge denied Butler's motiondtsmiss:* and then denied
Butler's recusal motion as mo®6t.The Trial Judge made no reference to, or ruling
on, the State’s recusal motion.

On January 29, 2013, eight weeks after his original date, Butler's new
trial commenced before a different Superior Cowrdlge and jury. At the

beginning of the trial, defense counsel objectethéotrial “for all the reasons set

21 Appellant’s Op. Br. Appendix at A39 (emphasis atjde
22 pppellant’s Op. Br. Appendix at A84.

23 pppellant’s Op. Br. Appendix at A86—89.

24 pppellant’s Op. Br. Ex. B.

25 Appellant’s Op. Br. Ex. C.

13



forth in the motion to dismiss previoushf.” After a four-day trial, the jury found
Butler guilty on all counts but one. This appedidwed.
II. DISCUSSION

Butler argues that Trial Judge erred by denying rhigion to dismiss.
Butler contends that the Trial Judge goaded defeosmsel into requesting a
mistrial through her unusual and inappropriatecasti Butler further contends
that the Trial Judge’s failure to conduct the reggilLos analysis before deciding
not to recuse herself was reversible error thaetmahed the public’s confidence
in the judicial process.

The State responds that the Trial Judge correetiyedl Butler's motion to
dismiss because defense counsel voluntarily mowad af mistrial, thereby
consenting to a second trfal. Although the State concedes that the Trial Judge
erred by failing to conduct tHeosanalysis, the State argues that this error does not
require the reversal of Butler’'s conviction befardifferent judge and jury.

This Court reviews “claims alleging an infringemesfta constitutionally

protected right, including the right not to be smdigd to double jeopardyle

26 Appellant’s Op. Br. Appendix at A100.

2’ The State also argues waiver, based on the fatBiftler himself moved for a mistrial. But
waiver is not a doctrine that applies in this cahteRather, if a defendant shows that his counsel
was goaded into moving for a mistrial, then he hasessarily also shown that his rights were
not waived.

14



nova”?® We review the Trial Judge’s decision whether airto recuse herself for
an abuse of discretion.
A. The Double Jeopardy Claim

The Fifth Amendment to the United States Consttufirotects a defendant
from being put in jeopardy twice for the same ofief! “At the heart of the
double jeopardy clause is a concern for protecingndividual from harassment
by the government through its multiple attemptbriag the ‘same’ charge against
a defendant for conduct arising out of the sameufasituation.®* In a jury trial,
jeopardy attaches when the jury is empaneled aodnsiy

A criminal defendant owns “the valued right to hdwe trial completed by a
particular tribunal. The declaration of a mistiimplicates that right®® But the
“double-jeopardy provision of the Fifth Amendment..does not mean that every
time a defendant is put to trial before a competeitinal he is entitled to go free

if the trial fails to end in a final judgment? Rather, “[a] motion by the defendant

28 Sullins v. State930 A.2d 911, 915 (Del. 2007) (cititkeyser v. State893 A.2d 956, 961 (Del.
2006)).

29 Los v. Los 595 A.2d 381, 385 (Del. 1991) (citingeber v. State547 A.2d 948, 952 (Del.
1988)).

30 U.S.ConsT, amend. V.

3L Tarr v. State 486 A.2d 672, 674 (Del. 1984) (citirBfate v. Heitter203 A.2d 69, 71 (Del.
1964)).

32 Crist v. Bretz 437 U.S. 28, 38 (1978).

3 Sulling 930 A.2d at 915 (footnote and internal quotatinark omitted) (quotingVade v.
Hunter, 336 U.S. 684, 689 (1949)).

% Wade 336 U.S. at 688-89.

15



for a mistrial, which is granted, generally remoeay barrier to reprosecutioft”
That is because by filing a motion for a mistrihle defendant is deemed to have
consented to the second tral.

But there is a “narrow exception” to the rule tlratdefendant’s mistrial
motion precludes a finding of double jeopattywWhere a defendant’s motion for a
mistrial was the product of “judicial or prosecu#&bnmpropriety” that forced the
defendant to file the motion for a mistrial, thehére has been no consent and the
Double Jeopardy Clause bars retrifl. The defendant cannot be found to have
consented to the new trial, because the impropmety “intended to ‘goad’ the
defendant into moving for a mistria®” As a result, the defendant may raise a
double jeopardy claim to bar a second trial, evéier ahaving succeeded in
aborting the first trial on his own motidh.

A defendant bears a heavy burden of demonstratidgcigl impropriety

sufficient to show that the judgentendedto provoke a mistrial™ That is an

% Sulling 930 A.2d at 916 (quotinBailey v. State521 A.2d 1069, 1075 (Del. 1987)).

% cf. Wade 336 U.S. at 688-89 (explaining that a rule allmyvia defendant to escape
prosecution on his or her own mistrial motion “wéuwreate an insuperable obstacle to the
administration of justice in many cases in whiclréhis no semblance of the type of oppressive
practices at which the double-jeopardy prohibii®aimed”).

37 Sudler v. Stategs11 A.2d 945, 948 (Del. 1992).

3 Sulling 930 A.2d at 916 (quotingarnest v. Dorsey87 F.3d 1123, 1128 (10th Cir. 1996)).

39 Sudler 611 A.2d at 948 (quotin@regon v. Kennedy56 U.S. 667, 676 (1982)).

01d. at 948-49quotingKennedy 456 U.S. at 676).

1 Sulling 930 A.2d at 916 (quotinBailey v. State521 A.2d 1069, 1078 (Del. 1987¥ee also
United States v. Borrome854 F.2d 245, 247 (4th Cir.1992) (providing thes defendant has
the burden of proving intentional provocation o tthefense to move for a mistrial). The same

16



“extremely exacting standard®’ The fact that a judge committed errors will not,
without more, establish that the judge intentionajbaded the defendant into
requesting a mistridf. Rather, the errors and actions of the trial judgeast
demonstrate an intention to deprive the defend&nti® right to a trial by a
particular jury’* To evaluate an alleged claim of goading, we nsasiitinize the
objective facts and circumstancésThe reason for that is plain: a trial judge or
prosecutor is unlikely to ever confess to havirgyititent to deprive a defendant of
his right to trial before the empaneled jury. Aseault, the requisite intent must

necessarily be inferred from the objective fact$ @incumstances.

standard is also applied for allegations of goadesylting from prosecutorial improprietysee
Sulling 930 A.2d at 916.

2 Sullins 930 A.2d at 916 (quotingarnest 87 F.3d at 1130).

3 SeeUnited States v. Dinitz424 U.S. 600, 607 (1976) (“[W]here circumstandeselop not
attributable to prosecutorial or judicial overreiagfy a motion by the defendant for mistrial is
ordinarily assumed to remove any barrier to reprosen, even if the defendant’'s motion is
necessitated by prosecutorial or judicial errorPgople v. Palmisanot64 N.E.2d 1147, 1150
(ll. App. Ct. 1984) (holding that trial judge edéut the judge’s conduct “did not constitute
judicial overreaching” that would otherwise barriad); Commonwealth v. Elljs432 746, 752,
739 N.E.2d 1107, 1113 (Mass. 2000) (“Absent evidahat the judge acted in bad faith, alleged
judicial errors giving rise to a mistrial do notpgwrt a claim of double jeopardy.Qyverruled on
other grounds by Commonwealth v. Br@87 N.E.2d 558 (Mass. 2013); Sheldon R. Shapiro,
Double Jeopardy as Bar to Retrial After Grant off@edant’s Motion for Mistrigl98 A.L.R.3d
997, § 6 (1980) (citing cases that collectivelydhislat “even if the trial judge’s conduct had been
improper or erroneous and had been responsiblerdéating a situation which led to the granting
of the defendant’s motion for a mistrial, such aactddid not constitute judicial overreaching
and did not bar the defendant’s retrial”).

* See Kennegy!56 U.S. at 675-76.

%> SeeBailey, 521 A.2d at 1078 (conducting “[aJn examination thé objective facts and
circumstances” to determine whether the prosec¢atentionally caused a mistrial).

17



B. The Complained-Of Conduct
Butler argues that several improper actions takethb Trial Judge prove
that she was intent on not presiding over his toefore the empaneled jury.
Butler contends that those improper actions hadctimeulative effect of goading
him into requesting a mistrial. These actionsudel (1) holding off-the-record
discussions, (2) reopeningpir dire to eliminate additional jurors, (3) exerting
pressure on the parties to resolve the case bgaa (@) limiting her availability for
trial so that the trial would proceed on a spairsefficient, and sporadic schedule,
and (5) pressuring counsel to request a mistridle next address each of these
actions to determine whether the conduct was @rowvas otherwise improper.
After doing that, we consider the separate actiooBectively to determine
whether Butler's motion to dismiss was denied ezously.
1. Holding Off-the-Record Discussions
Butler’s first claim of error relates to unrecordednferences, the first of
which occurred in a pretrial conference after tasecwas reassigned. The Trial
Judge summoned the prosecutors and defense cdariesl chambers. The State
requested a court reporter, but was told that lsscanly scheduling matters would
be discussed no court reporter was necessary. rilelass, the Trial Judge
proceeded to ask counsel about substantive isswsling a stipulation regarding

custody of evidence, proposed jury instructionsg d@ne potential for a plea
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agreement. A second off-the-record discussion roeduwhen the parties held a
sidebar conference to discuss the supplementadire. The Trial Judge told the
court reporter to go off the record, yet contintediscuss the merits of the case.

This Court has repeatedly held thall“sidebar conference®xcept those
involving non-substantive issuesust be recordetf® The Superior Court’s
Criminal Rule 26.1 mandates that same re&/$ulfhis requirement allows no room
for discretion.”® The trial court is responsible for ensuring thaecord of the trial
Is made. But the Trial Judge in this case diddwmiso. That was judicial error
compounded by repetition.

2. Reopening of Voir Dire

Butler next contends that it was error for Triatida to reopewoir dire and
consequently express her intent to dismiss fouh@fempaneled jurors. The State
concedes that additionatoir dire is not customary, but argues that it was
permissible in this case because the Trial Judgeswhstituted after another judge

had presided over the selection of Butler’s jury.

“® Sudler v. States11 A.2d 945, 947 (Del. 1992) (emphasis adddthgcin re Butler, 609 A.2d
1080, 1082—-83 n. 3 (Del. 1998pss v. Statet82 A.2d 727, 734-35 (Del. 1984)).

47 SeeSuper. Ct. Crim. R. 26.1 (“All sidebar confereneesl chambers conferences during trial
shall be recorded unless the trial judge determiimesadvance, that neither evidentiary nor
substantive issues are involved.”).

" Sudler 611 A.2d at 947.
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As this Court has held, the “nature and extentrgf\air dire examination
rest within the sound discretion of the trial judge The exercise of that
discretion, however, is limited “by constitution@quirements and ‘the essential
demands of fairness>” Generally, additionaloir dire after the jury is selected
requires some new information or event. Here, taufdil voir dire to verify that
the jurors could still serve during a differentaitrschedule was appropriate and not
an abuse of the Trial Judge’s discretion. Schadubsues often arise in a case,
which the judge may be required to address withuhe

But thesua sponteeopening ofvoir dire to ask general questions after the
jury is sworn, in the absence of any new informato event creating a reason to
do so, is far more problematic. Neither the Stat Butler requested
supplementaloir dire, nor did any party contend that the first judgéethto
conduct adequateoir dire of the venire. To the contrary, both parties ggabre-
openingvoir dire of the jury that was already sworn. And, becatselrial Judge
was offering so few trial hours, one might thinlatttshe would have wanted to
begin the trial as soon as possible that Tuesdaynafon, as the parties expected.
Instead, the Trial Judge conducted additionair dire that provided plausible

grounds for certain jurors to be excused, andeberd (such as it is) suggests that

9 Diaz v. State743 A.2d 1166, 1176 (Del. 1999) (footnote omixtéziting Aldridge v. United
States 283 U.S. 308, 310 (1931Farson v. State275 A.2d 777, 780 (Del. 1971)).

0 Ortiz v. State869 A.2d 285, 292 (Del. 2005) (footnote omittégi)otingParson 275 A.2d at
780-84) (citingRosales-Lopez v. United Statds51 U.S. 182, 189 (1981)).
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the Trial Judge was quick to excuse jurors as ssatinese grounds emerged. The
result would leave Butler with twelve jurors and albernates to hear his case.
Because there was no basis in the record to suggesed to reopewoir dire
beyond scheduling issues and because the partiesadiagree that additional
generalvoir dire should occur, it was an abuse of discretion ferThal Judge to
conduct another generalizedir dire of an already empaneled jury.
3. Pressuring The Parties To Resolve The Case By A Plea

Butler's next claim of error is based on the Tdatlge having discussed the
possibility of a plea agreement on two separateagions. The first instance
occurred in chambers at the first unrecorded detonference, when the Trial
Judge pressured the parties resolve the case thrawgpecific plea agreement.
The second instance occurred in open court, whenTial Judge inaudibly
mouthed the word “plea.”

As arbiters of the criminal justice system, triatijes are required to be
impartial and ensure that “the trial is conductethveolicitude for the essential
rights of the accused” “Our adversarial system of justice assumes ti@judge

Is a neutral, detached, impartial arbiter and nopaatner with the state’s

! Holloway v. Arkansas435 U.S. 475, 484 (1978) (quoti®jasser v. United State815 U.S.
60, 71 (1942)).
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prosecutorial arm seeking to have the defendantdadjted guilty.”> The ABA
Standards for Criminal Justicerovide that a trial judge “should not througbrd
or demeanareither directly or indirectly, communicate to tthefendant or defense
counsel that plea agreement should be accepted or that aygpia should be
entered’>® The Standards further admonish:

A judge should not ordinarily participate in pleagotiation

discussions among the parties. Upon the requetteoparties, a

judge may be presented with a proposed plea agréemagotiated

by the parties and may indicate whether the coottldvaccept the

terms as proposed and if relevant, indicate whatesee would be

iImposed. Discussions relating to plea negotiatiahsvhich the

judge is present need not be recorded verbatimpisgp as an

appropriate record is made at the earliest oppiytur-or good

cause, the judge may order the record or transofi@ny such

discussions to be seal¥d.

Here, the Trial Judge directly communicated witd garties and suggested
that a specific plea agreement be reached on RypbBecond Degree and
Possession of a Firearm During the Commissionfélany. Throughout the fast-
moving course of these events, the Trial Judgeirmoed to express her desire to

have the case resolved by a plea. In fact, wherstbject of whether to request a

°2 Richard Klein,Due Process Denied: Judicial Coercion in the Pleardining Process32
HOFSTRAL. Rev. 1349, 1419-20 (2004).

3 Criminal Justice Standards Committé@A Standards for Criminal Justice: Pleas of Guilty
Std. 14-3.3(c), at 9 (3d ed. 1999) (emphasis addebhis Court often relies on th&BA
Standards for Criminal Justicer issues involving pleas of guilty and other raedt See, e.g.
Gregory v. State31 A.3d 76 (Del. 2011) (prosecutorial miscondubtacDonald v. State778
A.2d 1064, 1071-72 (Del. 2001) (guilty pleakgwis v. State757 A.2d 709, 713 (Del. 2000)
(defense function);Brokenbrough v. State522 A.2d 851, 856 (Del. 1987) (function of
prosecution and defense).

>4 ABA Standardssupra Std. 14-3.3(c), at 9-10.
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mistrial and who should seek it was being discustieel Trial Judge inaudibly
mouthed the word “plea,” presumably to prevent aprepriate record of her
actions from being made. By repeatedly pressutirg parties by word and
demeanor to enter a plea agreement, the Trial Jeiigd.

4. Limiting the Trial Schedule

Butler also claims that the Trial Judge’s schedulaimanges evidence her
desire to eliminate Butler’'s case from her triatkiet. During the first unrecorded
pretrial conference, the Trial Judge explained iz had several unspecified
scheduling conflicts that would result in a patchkvechedule for the trial and that
would likely extend the trial into the following wk.

The record that the Trial Judge created nowheneates why she gave the
parties such a sparse and sporadic trial scheddgea matter of respect for the
court, the parties were hardly in a position touing when the Trial Judge
announced that she was unavailable. But judgesmare likely to surface the
reason for their unavailability when that reasowolaes other judicial duties.
They say things like: “I have to take a break aveh on Thursday, because | have
a VOP calendar. On Friday, | have a brief motiosuppress that | will move to
lunch if | can, so we can keep the trial movinghe Trial Judge here did not

identify any judicial matter that would explain apgrtion of the time that she was
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unavailable. There is thus no basis in the retordresume that judicial matters
were the reason for her unavailability.

The Trial Judge was assigned to the criminal rotafior the week that
Butler’s trial was scheduled, and she therefore exgsected to be available to
handle criminal trials. In fact, the Trial Judgeasvscheduled to preside over
another criminal trial, which is why a differentdge stepped up to handle Butler’'s
trial. Thus, if there were room for any presumptom this record, the presumption
would be that the plea in the original case freedthe Trial Judge to devote
substantial, full-time effort to Butler’s trial. In addition, it is difficult to square
the patchiness of the offered schedule with theonothat the schedule was
occasioned by other judicial duties. Regrettalsiatas to have to acknowledge,
the uncomfortable reality is that a fair infereaeeses that the Trial Judge had non-
judicial matters that she wished to attend to dutivat week and that Butler’s trial
inconveniently threatened to intrude on those matteAnd there is no record
evidence to rebut that inference.

Lastly, the Trial Judge decided Butler's motiondismiss without recusing
herself. Addressing that motion afforded the Tdabge a full opportunity to
explain what other judicial duties necessitatedng\the parties such a patchwork,

scarce, and sporadic trial schedule. But the Tudge did not do so. That failure

> See generallyDELAWARE JUDGES CODE OF JuDICIAL CONDUCT R. 2.1 & 2.5 cmt. (2008),
available athttp://courts.delaware.gov/forms/download.aspx38#08.
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Is disquieting, given that the Trial Judge was fws ¢riminal rotation and had been
scheduled to handle another trial that pled-out.
5. Lack of Alternate Jurors

Finally, Butler points to the Trial Judge’s conduotmediately before
defense counsel moved for a mistrial as furthedeswte of the Trial Judge’s intent
to provoke a mistrial. In a brief period, the Trimdge signaled her intent to
excuse four jurors. Butler's counsel did not objeche excusals on the merits but
voiced a concern that there would no longer be @igrnate jurors. Defense
counsel further explained that she did not waritytdhe case twice or try the case
without a full complement of jurors. Those were th-the-moment reasons that
defense counsel said motivated her request fostiati

We recognize that a defendant does not have a iwdiostal right to
alternate juror§® But, given the odd conduct of the Trial Judge ahd
inconvenient schedule the Trial Judge would beifgraipon the parties and the
jury, defense counsel had a reasonable basis tahf@aother jurors might be later
excused by the Trial Judge. Equally importantedsé counsel was responding to

a blur of unforeseen events that she had no rdasoave anticipated, in particular

%0 Cf. Dirring v. United States370 F.2d 862, 864 (1st Cir. 1967) (“Under [FetleRaile 24(c)
the selection of alternate jurors is entirely disicmary with the court. Neither party is entitled
to alternate jurors as a matter of right.Bpisen v. United Stated81 F. Supp. 349, 350
(S.D.N.Y. 1960) (holding that a trial judge undeul® 24(c) of the Federal Rules of Criminal
Procedure has discretion to empanel alternateguiamd a failure to provide alternate jurors
does not deprive a defendant of any rights”).
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the Trial Judge’s spontaneous decision to condunetvavoir dire of the jury when
defense counsel was expecting to begin the trial.

6. Thelnference That ArisesFrom The Collective Errors And
Actions Of The Trial Judge

The State is admirably candid in its papers. TteeSconcedes that the
Trial Judge’s actions were improper in multiplepests. But the State then argues
that those errors do not prove that the Trial Judtgnded to deprive Butler of his
right to a trial before the empaneled jury. Ratliee State argues that the Trial
Judge’s actions only show a judge bent on doingggiher own particular way,
whether in pressing the parties to plead the cagaroconducting a newoir dire,
or in trying cases on her own preferred schedula. so arguing, the State
emphasizes that the standard to apply a doublajdggar when defense counsel
moves for a mistrial is rightly a high ofe.

But that standard is not, and cannot be, so highitlcan never be met. A
judge who is intent on not having a trial proceedobe an empaneled jury is
unlikely to confess that intention. Rather, thguisite intent must be inferred
from the objective facts and circumstanted he State analyzes each of the Trial

Judge’s errors in isolation, rather than colledsive But we cannot help but

" Sullins v. State930 A.2d 911, 916 (Del. 2007).

*8 SeeBailey v. State521 A.2d 1069, 1078 (Del. 1987) (conducting “[@xamination of the
objective facts and circumstances” to determinetidrethe prosecutor intentionally caused a
mistrial).
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recognize what all of the errors had in commonirttendency to make it less
likely that Butler would be tried before the alrgadmpaneled jury. Taken
together, the sum total of the Trial Judge’s comdsiso strikingly different from
that normally characteristic of her judicial coliggs that it reasonably supports
the inference that she was intent on not handlirggirainal trial that week and
therefore engaged in conduct having the logical mtehded effect of causing
defense counsel to request a mistrial. When tre Judge was assigned Butler’s
case, she was on the criminal rotation and shoale lbeen able to start his trial
immediately on the afternoon of December 4, 2012.

Instead of proceeding in that fashion, the Trialghi

(1) held a conference without a court reportezrdfte parties had been assured
that the conference was only about scheduling;

(2) put pressure on the parties during that cemie to resolve the case by a
plea;

(3) when it became apparent that there would a@ plea, told the parties that
they would have a sparse, sporadic, inconveniedtpad trial schedule that
not only would leave jurors bored and restless@mén irregular schedule,
but also would make it possible that the trial vdbektend into the next
week;

(4) convened the jury and conducted additiasuad dire that did not merely
explore whether jurors could serve into the nextkvMeut also constituted a
reopening oWoir dire after the jury had been sworn;

(5) conducted that additionabir dire without the consent of the parties;

(6) immediately excused one of the jurors sol@gduse he indicated that he
needed the parties to use the microphone becaussdheearing issues;
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(7) went off the record again during the additiora@r dire and made
statements that led the parties to believe thatjtoars would be excused,
leaving no alternates;

(8) raised the issue of a mistrial while off teeord and indicated that unless
defense counsel requested the mistrial, doubfeayely would attach; and

(9) suggested again that the case should be pidalyovisibly mouthing the
word “plea.”

We do not believe this confluence of actions cangpered or parsed as if they
were unrelated to each other.

Nor are we comfortable with the difficult positiam which defense counsel
was put. Because the Trial Judge’s unusual actieosrred in rapid succession,
defense counsel was forced to react to them withemut opportunity for
deliberation or consultation with colleagues fromr loffice. Although defense
counsel moved for a mistrial, defense counsel hadsonable basis to believe that
the Trial Judge was determined not to try the ctsd,the Trial Judge would be
unhappy if she was forced to do so, and that — usecaf the Trial Judge’s
mindset — the dismissal of additional jurors wasgdole, which would result in a
mistrial anyway. Had defense counsel proceedettytdhe case and a mistrial
occurred, defense counsel would have shown hetegirao the prosecution.
Furthermore, the Trial Judge’s inappropriate betraviombined with the sporadic

trial schedule, gave defense counsel reasonabke daufear that whichever jury
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was seated would be in a less than an ideal frdmenal, because the jury would
be subjected to an odd schedule, with lots of dma and irregular hours.

Underscoring the difficulty of faulting defense osel for seeking a mistrial
Is that this is the rare case where both the Siadedefense counsel agree that the
Trial Judge committed multiple errors that wereestensive as to require her to
recuse herself from deciding Butler’s motion tondiiss the cas€. Nonetheless,
the Trial Judge did not recuse herself and ruledh@enmerits of the motion to
dismiss without applying the requiréds analysis’’ even though the motion was
premised on an argument that she had engaged mpepconduct.

The Trial Judge’s failure to recuse herself is ing@at, because it left us, as
a reviewing court, with an inadequate record. Hgwleclined to recuse herself
and instead having resolved Butler's motion to dssm the Trial Judge
compromised Butler’s right to make an evidentiaagard. That, in turn, gives us

no practical recourse other than to decide theanate novoon the record the

*9 We respect the dissent’s concern that defensesebisibeing relieved of having specifically
said that if she moved for a mistrial, then doybklapardy would be a “non-issue.” Where we
differ is that we cannot fault defense counselréacting to a bewildering and unexpected set of
circumstances in the way she did. Defense coumseled expecting to start a trial, not to
confront a new trial judge who, among other thirgmjtinually pressured the parties to plea out
the case, gave the parties a sparse and inconvescieedule, conducted a new generalized
dire, and indicated an intent to leave the jury withafternates. It is understandable that defense
counsel did not have the case law governing thi®onmon context, such &regon v. Kennedy
456 U.S. 667 (1984) dBullins v. State930 A.2d 911 (Del. 2007), at her immediate cominan
In most lives, there come situations when one leare encounter with others that has been
disorienting and surprising and then thinks “whadt jhappened?” This was one of those days
for both defense counsel and the prosecutors.

0595 A.2d 381 (Del. 1991).
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Trial Judge herself creatét. The Trial Judge had the opportunity to clarifg th
record when deciding the motion to dismiss, but didgenot. The Trial Judge’s
decision failed to identify any other judicial degithat would explain the sporadic
trial schedule she forced on the parties and the ju

Required now to make an essentially factual deteation based on the
record the Trial Judge herself created, we reltigtafind that Butler has
established that the Trial Judge intended to ta@kerathat would result in Butler
not having a trial before the jury that had alredden empaneled. The Trial
Judge’s improper actions, taken together, goadéshde counsel into doing what
the Trial Judge wanted — asking for a mistrial thvauld cause Butler’s trial to be
rescheduled. The fact that defense counsel askedrhistrial does not preclude a
finding that defense counsel was goaded into destmmgThe point of the inquiry is
to determine whether a trial judge has taken actiended to cause defense

counsel to move for a mistrial. That the Trial geld intention was not grounded

®1 Had the Trial Judge conducted the neceskasanalysis and recused herself from deciding
the motion to dismiss, Butler would have had a grbmpportunity to make a record with
another judge — or potentially a former judge beseaaf the inelegant nature of the issue —
before enduring a trial with a second jury. Oneaanf inquiry could have focused on what the
Trial Judge was doing at the times she said shemnwaavailable. If that inquiry revealed that
the Trial Judge was in fact handling other judiaiadtters, then that would have cut against
Butler. But if that inquiry revealed that the Triudge had instead scheduled personal matters
during a week when she was on criminal rotation had expected that plea bargains would
enable her to attend to those matters without meoience, then that would have provided
evidence that the Trial Judge intended not to tawtker’s trial proceed that week. In our view,
it would be unfair at this late stage to subjectl®&uto further delay by making him present his
motion in a new trial-level proceeding before datént judge.

30



in any personal animus toward Butler, but ratheram apparent desire to be
relieved of the need to preside over a trial thaeky does not justify violating
Butler’s constitutional right.

In so concluding, we again emphasize how markedfgrdnt the Trial
Judge’s behavior on the afternoon of December 4220as from that which is
typical of our Superior Court. We are aware thaihf a judge on a court with a
difficult and challenging caseload like our Supe@wurt is demanding. Because
judges are human beings, they cannot always bkeeat hest. Indeed, even the
most conscientious judges will commit errors. Bahere a Trial Judge’s
infelicitous actions evidence an intention to avoidsiding over a defendant’s trial
before an empaneled jury, and have the effect pkellimg a motion for a mistrial
by the defendant’'s attorney, we are obligated tdorea the defendant’s
constitutional right.

C. Butler’s Claim of Judicial Bias Is Moot

Butler’'s second claim is that the Trial Judge’s failure ¢mauct a two-part
Los analysis was reversible error. The Due Processis€laf the Fourteenth
Amendment “requires a ‘fair trial in a fair triburiebefore a judge with no actual

bias against the defendant or interest in the ou¢cof his particular casé® The

%2 Bracy v. Gramley520 U.S. 899, 904—05 (1997) (citation omitted)diing Withrow v. Larkin
421 U.S. 35, 46 (1975)).
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“rules of disqualification have evolved to ensunattno judge shall preside in a
case in which he [or she] is not disinterestediemmrtial.”™?

In Los, this Court adopted a two-part test that a judgeeiguired to
undertake when faced with a claim of personal hiagrejudice? The State
concedes that the Trial Judge erred when she falembnduct thd.os analysis.
But, because we have independently examined tledeée novoand found that
Butler's motion to dismiss based on the Double dedp Clause should be
granted, Butler's claim that the Trial Judge ermechot recusing herself is now
moot®

1. CONCLUSION

For the foregoing reasons, we conclude that Buatlenotion to dismiss

should have been granted and that his subsequewvittons before a second jury

are barred by the Double Jeopardy Clause. Accghdinthe judgment of

convictions entered by the Superior Court on Ap&l, 2013 iSREVERSED.

%3 0s 595 A.2d at 383.

®|d. at 384-85. First, the judge must be satisfieds‘asatter of subjective belief . . . that he [or
she] can proceed to hear the cause free of bipseprdice concerning that partyld. Second,

if the judge subjectively believes that she is withbias, she must also find that there is no
“appearance of bias sufficient to cause doubt alsequdge’s impartiality.”ld.

% See Am. Littoral Soc., Inc. v. Bernie’s Conchs, L9684 A.2d 909, 2008 WL 2520634, at *2
(Del. 2008) (“Under the mootness doctrine, ‘althouthere may have been a justiciable
controversy at the time the litigation was commendbe [claim] will be dismissed if that
controversy ceases to exist.”) (quoti@gn. Motors Corp. v. New Castle Cnty01 A.2d 819,
823 (Del. 1997)).
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RIDGELY, Justice, dissenting:

Butler makes the extraordinary claim that the Deuldopardy Clause bars
his convictions because the Trial Judge intendegréeoke his mistrial request,
thereby subjecting him to the substantial burdeposed by multiple prosecutions.
“[Olnly a high-handed wrong intentionally directealgainst [a] defendant’s
constitutional right” to a trial before an empankjery will bar a new triat. And
more than a showing of prosecutorial or judiciabeis required. The record here
does not show the specific intent required forDoelble Jeopardy Clause to apply.
Rather, the totality of the record shows a Trialighi who expected the trial to
proceed on the schedule all could meet and thaeBuluntarily sought a mistrial
because defense counsel wanted alternate jurorefenfe counsel expressly
acknowledged that double jeopardy was a “nonissareg’ Butler is bound by that
concession. Because Butler's convictions are aoteld by the Double Jeopardy
Clause, | respectfully dissent.

When choosing to request a mistrial, Butler's dséemrounsel explicitly
based her requesblelyupon the lack of alternate jurors. Alternate [grare not
required and a trial may proceed without thenButler did not object to the

additionalvoir dire that was conducted by the Trial Judge. The juvdie were

! United States v. Pavloyiani@96 F.2d 1467, 1469 (2d Cir. 1993).

% See United State v. Dinjt¢24 U.S. 600, 607 (1976).

3 SeeDirring v. United States370 F.2d 862, 864 (1st Cir. 196Bpisen v. United State$81 F.
Supp. 349, 350 (S.D.N.Y. 1960).



excused (and not all were) were excused for candengthout objection. There
was no actual problem in trying the case beforemb&on for mistrial was made.
In moving for a mistrial, defense counsel merelgcpated about one stating,
“We’'re going to have no alternates, that’s the peabl And we’re looking at five
-- four, maybe a fifth day with no alternate$m not doing this twice, I'm not
doing it with less than 12 [jurors]*

Butler's double jeopardy claim was waived. His m&el expressly
acknowledged that double jeopardy was a “nonis3uee is bound by that tactical
concession. And Butler has not shown why he shaeadelieved of it. The
prosecutors relied on this concession in not opgpkis mistrial request, and the
Trial Judge relied upon it in granting the mistrighfterthoughts developed with
colleagues from defense counsel's office cannotngbathe fact that Butler
consented to the mistrial by requesting one anditeetinthere was no double
jeopardy issue.

On the merits, the totality of the record showd tha Trial Judge expected
the trial to continué. Prior to Butler's mistrial motion, the Trial Juglgaccepted
the trial assignment, determined that there wouwdnib plea agreement, and

ascertained that twelve jurors and the partiesccodet a trial schedule that ended

* Appellant’s Op. Br. Appendix at A39 (emphasis atjde

®1d. (emphasis added).

® See United State v. Dinjtd24 U.S. 600, 611 n.14 (1976) (refusing to findigial goading
where “the judge expected the trial to continue”).
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consistent with her own availability on the followgi Monday. It was Butler's
counsel—and not the Trial Judge, the prosecutorheojury—who was unwilling
to proceed to trial without alternates. None @f tibjections raised by Butler in his
motion to dismiss were raised at the first trithe best evidence of why there was
a mistrial is in the record of the trial itself. sAlefense counsel explained at that
trial, “the defense is asking for the mistrial besal need a full compliment [sic]
of jurors.”’

| also disagree with the majority’s conclusion tha@¢fense counsel had a
reasonable basis to fear that other jurors mightaber excused by the Trial
Judge.? | find nothing in the trial record to supportghionclusion. The record
shows that the jury of twelve was in fact availableough Monday. A mere
possibility that another juromight be excused is insufficient to bar a new trial
when Butler asked for one. Butler has not metetkeecting standard for the bar of

double jeopardy to apply. | would affirm his coctons.

| respectfully dissent.

’ Appellant’s Op. Br. Appendix at A79 (emphasis atjde
8 Majority Opinion,supra at 25.
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