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          Before the Court is Plaintiffs’ Motion for Partial Summary Judgment on

Defense Costs and Defendants’ Rule 56(f) Motion.  For the foregoing reasons, the

Court will deny Plaintiffs’ Motion for Summary Judgment and grant Defendants’

Rule 56(f) Motion.

FACTUAL AND PROCEDURAL POSTURE

This action arises out of Plaintiff Verizon Communications’ (“Verizon”)

“spin-off” of its domestic print and online directories business into Idearc, a stand-

alone company.1  The transaction, which was completed in November 2006,

involved the transfer of the business directory company from Verizon to Idearc in

exchange for cash and shares of Idearc common stock, Idearc Notes, and a term

loan delivered to Verizon by Idearc.2  Verizon then distributed Idearc stock to its

shareholders and transferred the Idearc Notes and a portion of the term loan to

investment banks, in exchange for Verizon debt securities that the investment

banks had previously purchased in the open market.3

In connection with this transaction, Verizon purchased a series of insurance

policies (the “Idearc Runoff Policy”) to cover liability that might arise from the

“spin-off” of Idearc.4  Defendant Illinois National Insurance Company (“Illinois
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National”) issued the primary policy with a $15,000,000 limit of liability subject to

a self-insured $7,500,000 deductible or retention (“Idearc Primary Policy”).5 

Verizon also purchased additional policies providing an additional $80,000,000 in

coverage (“Idearc Excess Policy”), which incorporate by reference the coverage

provisions of the Idearc Primary Policy.6  Generally these policies provide

coverage for defense costs or other forms of loss associated with the conduct of the

officers and directors of Idearc and Verizon.

After the transaction in November 2006, Idearc operated as an independent

company with publicly traded stock and debt instruments freely tradeable between

qualified purchasers.7  On March 31, 2009, Idearc filed an action for Chapter 11

bankruptcy in the U.S. Bankruptcy Court for the Northern District of Texas.8  The

Bankruptcy Plan, entered by the Bankruptcy Court, established a Litigation Trust

Agreement to pursue claims relating to the “spin-off”.9  On September 15, 2010,

the Trustee, U.S. Bank National Association, filed a complaint naming Verizon

Communication, Verizon Financial Services and GTE Corporation as defendants

(the “U.S. Bank Action”).10  Also named as a defendant in the complaint filed in

the U.S. Bank Action, was John Diercksen, Idearc’s sole director at the time of the
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spin-off.  Verizon, Verizon Financial Services (“VFS”), GTE Corporation (“GTE”)

and Mr. Diercksen mounted a joint defense and on June 18, 2013, after motion

practice and a bench trial, the United States District Court for the Northern District

of Texas entered judgment for Verizon, VFS, GTE and Mr. Diercksen.11  

In connection with the U.S. Bank Action, Plaintiffs have incurred significant

expense, the exact amount of which remains at issue in this case.12  Plaintiffs have

attempted to recover their defense costs in connection with the U.S. Bank Action

from the Idearc Primary Policy holder, Illinois National.  However, Illinois

National disputes that Plaintiffs have coverage under the Primary Policy asserting

that the U.S. Bank Action was not a securities claim covered by the Idearc Primary

Policy.

On June 4, 2014, Plaintiffs filed their complaint in the instant action against

Illinois National and the issuers of the Idearc Excess Policy.  On September 24,

2014, Plaintiffs filed their Motion for Partial Summary Judgment and Defendants

filed their responses on October 30, 2014.  Prior to filing their response,

Defendants Illinois National and National Union Fire Insurance Company of

Pittsburgh, PA (“National Union”) filed their First Request for Production of

Documents to Plaintiffs and filed a Rule 56(f) Motion to allow time for discovery. 
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The Court held oral argument on all outstanding motions on December 4, 2014 and

this decision follows.  The docket also reflects that discovery by all parties has

continued since the oral argument.    

STANDARD OF REVIEW

In reviewing a motion for summary judgment pursuant to Rule 56, the Court

must determine whether any genuine issues of material fact exist.13  Specifically,

the moving party bears the burden of showing that there are no genuine issues of

material fact so that he is entitled to judgment as a matter of law.14  Further, the

Court must view all factual inferences in a light most favorable to the non-moving

party.15  Therefore, summary judgment will not be granted if it appears that there is

a material fact in dispute or that further inquiry into the facts would be

appropriate.16  

DISCUSSION

While the Court has decided to deny summary judgment at this point, there

are a few matters that are clear and worth emphasizing.  The Idearc Runoff Policy

is a directors and officers coverage policy intended to cover damages, settlement

and defense costs for which a director or officer may have liability.  It is not a

policy intended to generally cover the losses of Plaintiffs or Idearc.  In fact, at oral
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argument, Plaintiffs conceded that under Endorsement No. 7(e)(ii), if a claim is

brought solely against Plaintiffs, and not against them and Mr. Diercksen, Verizon

would have no coverage for the claim under the policy.17  

That said, the policy does appear to recognize that there are occasions when

it is difficult to distinguish between the costs associated with defending the

corporation and those for directors or officers.  Therefore, to avoid a dispute in this

area, the policy allows for payment for defense costs when the underlying claim is

jointly maintained against both the company and its directors and/or officers. 

When this occurs, the policy allows for 100% coverage of the defense costs, but,

only when the underlying claim is a “securities claim” as defined in the policy.  It

is unclear why this limitation exists, but it is the dispute that brings this matter to

the Court.  That is, whether the U.S. Bank Action litigation is considered a

securities claim under the policy.

It is well settled under Delaware law, that the “interpretation of contract

language is treated as a question of law.”18  The scope of the policy’s coverage is

prescribed by the language of the policy.19  “[W]hen the language of an insurance

contract is clear and unequivocal, a party will be bound by its plain meaning;” but,
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“[i]f ambiguity exists in the contract, it ‘is construed strongly against the insurer,

and in favor of the insured, because the insurer drafted the language that is

interpreted.’”20 When there is a dispute over the proper interpretation of a contract,

summary judgment may not be awarded if the language is ambiguous and the

moving party has failed to offer uncontested evidence as to the proper

interpretation.21  When this occurs “extrinsic evidence, such as prior

communications and course of dealing, must be considered by the factfinder to

resolve the ambiguity. . .”22  In other words, where reasonable minds could differ

as to the contract’s meaning, a factual dispute results and the factfinder must

consider admissible extrinsic evidence making summary judgment improper.23

At the moment, the Court is unwilling to grant summary judgment for

several reasons.  First, this case is in its infancy and only recently has discovery

been compounded.  It is simply too early in the litigation to make the decision

requested since to a large degree whether the underlying action fits the definition

of a securities claim will resolve the litigation.  As such, allowing some discovery

is not only fair, but may actually prove beneficial to the Court’s decision. 

Secondly, the Court finds that there is a sufficient ambiguity in the language of the

policy such that prior communications and the dealings between the parties may
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become relevant.  At this early juncture, no one can reasonably assert that there is

“uncontested” evidence regarding how the contract should be interpreted.  The

issue has not been presented in cross motions for summary judgment, and if the

Court was to grant Plaintiffs’ Motion, it would be tantamount to a directed verdict

in their favor.  The Court is simply not prepared, without discovery occurring, to

take such a dramatic action at this juncture of the litigation.  Using the language of

the Delaware Supreme Court, it would be difficult to find reasonable minds do not

differ in regards to this contract language.  

Finally, while the Court is sure the parties would like to put this dispute

behind them, it has taken nearly five years to get to this point and there is no

overwhelming need to resolve the dispute expeditiously.  The cost and fees here

have already been incurred and Verizon has paid them.  While the amount is

significant, Verizon will not go out of business tomorrow if the Court’s decision is

delayed for the purposes of discovery.  

The Court understands that this issue will not go away and at some point in

the litigation it will again be asked to make a decision as to whether the underlying

U.S. Bank Action fits within the definition of a securities claim.  However, by

allowing the litigation to move reasonably forward, no one will be able to complain

they did not have an opportunity to fully explore this area before the Court ruled. 
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While the Court will deny the summary judgment, the Court is concerned that

discovery will get bogged down in what was done by counsel in defending the U.S.

Bank litigation and how to divide the litigation costs between Plaintiffs and Mr.

Diercksen.  The Court would request that the initial discovery focus on the

negotiations and communications that occurred regarding the formation of the

Idearc Runoff policy and the nature of the underlying U.S. Bank litigation.  In

other words, focus discovery on the evidence that may actually assist the Court in

resolving the issue raised in the summary judgment motion and put aside for the

moment how the costs should be divided.  The Court suggests this occur not only

because the Court thinks it will be beneficial to its decision, but if the Court was to

rule in Plaintiffs’ favor, the issue of allocation would appear to be moot.  Based

upon the above, Plaintiffs’ Motion for Summary Judgment is hereby denied and

Defendants’ Rule 56(f) Motion is granted.

IT IS SO ORDERED.

 /s/ William C. Carpenter, Jr.                           
Judge William C. Carpenter, Jr.
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