IN THE SUPREME COURT OF THE STATE OF DELAWARE

ORDER AMENDING RULE 1.15 OF THE §
DELAWARE LAWYERS’ RULES OF §
PROFESSIONAL CONDUCT §

Refore STEELE, Chief Justice, HOLLAND, BERGER, JACOBS and RIDGELY, Justices,
constituting the Court en Banc.

ORDER
This /O __ day of June, 2010, it appears to the Court that it is desirable to amend
certain rules and requirements pertaining to the Interest on Lawyer Trust Accounts Program
contained in Rule 1.15 of the Delaware Lawyers’ Rules of Professional Conduct.
NOW, THEREFORE, IT IS ORDERED that the following changes shall become

effective November 1, 2010:

(1)  Rule 1.15 of the Delaware Lawyers’ Rules of Professional Conduct is hereby
amended by deleting subsections (a), (D), (g), (h), (), (j), (k) and (1) of the present Rule in their
entirety and substituting the following in lieu thereof:

“(a) A lawyer shall hold property of clients or third persons that is in
a lawyer's possession in connection with a representation separate
from the lawyer's own property. Funds shall be kept in a separate
account designated solely for funds held in connection with the
practice of law in this jurisdiction. Except as provided in (g) with
respect to [OLTA-eligible funds, such funds shall be maintained in
the state in which the lawyer’s office is situated or elsewhere with
the consent of the client or third person. Funds of the lawyer that are
reasonably sufficient to pay financial institution charges may be
deposited in the separate account;, however, such amount may not
exceed $1,000 and must be separately stated and accounted for in
the same manner as clients' funds deposited therein. Other property
shall be identified as such and appropriately safeguarded. Complete
records of such account funds and other property shall be kept by
the lawyer and shall be preserved for a period of five years after the
completion of the events that they record.
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(f) A lawyer holding client or third-person funds must initially and
reasonably determine whether the funds should or should not be
placed in an interest or dividend-bearing account for the benefit of
the client or third person. In making such a determination, the
lawyer must consider the financial interests of the client or third
person, the costs of establishing and maintaining the account, any
tax reporting procedures or requirements, the nature of the
transaction involved, the likelihood of delay in the relevant
proceedings, and whether the funds are of a nominal amount or ar¢
expected to be held by the lawyer for a short period of time such
that the costs incurred to secure income for the client or third person
would exceed such income. A lawyer must at reasonable intervals
consider whether changed circumstances would warrant a new
determination with respect to the deposit of client or third-person
funds. Except as provided in these Rules, interest or dividends
ecarned on client or third-person funds placed into an interest or
dividend-bearing account for the benefit of the client or third person
(less any deductions for service charges or other fees of the
depository institution) shall belong to the client or third person
whose funds are deposited, and the lawyer shall have no right or
claim to such interest or dividends, and may not otherwise receive
any financial benefit or other economic concessions relating to a
banking relationship with the institution where any account is
maintained pursuant to this Rule.

() A lawyer holding client or third person funds who has
reasonably determined, pursuant to subsection (f) of this Rule, that
such funds need not be deposited into an interest or dividend-
bearing account for the benefit of the client or third-person must
establish and maintain one or more pooled trust/escrow accounts in
a financial institution in Delaware for the deposit of all client or
third person funds held in connection with the practice of law in this
jurisdiction that are nominal in amount or to be held by the lawyer
for a short period such that the costs incurred to secure income for
the client or third person would exceed such income (IOLTA-
eligible funds). This requirement shall not apply to a lawyer who
either has obtained inactive status pursuant to Supreme Court Rule
69(d) or has obtained a Certificate of Retirement pursuant to
Supreme Court Rule 65(f). Each pooled trust/escrow account must
be established as a pooled interest or dividend-bearing account
(IOLTA Account) in compliance with the provisions of this Rule,
except those accounts exempted under section (h)(7) below. The
lawyer shall have no right or claim to such interest or dividends, and
may not otherwise receive any financial benefit or other economic
concessions relating to a banking relationship with the institution
where any account is maintained pursuant to this Rule.
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(h) Lawyers may maintain [OLTA Accounts only in financial
institutions that are approved by the Lawyers Fund For Client
Protection pursuant to Rule 1.15A of these Rules, and are
determined by the Delaware Bar Foundation (the Foundation) to be
"eligible institutions”. Eligible institutions are defined as those
institutions that voluntarily offer a comparable interest rate on
IOLTA Accounts and meet the other requirements of this Rule. A
comparable interest rate on [OLTA Accounts means a rate that is no
less than the highest rate of interest or dividends generally available
from the institution to its non-IOLTA customers when IOLTA
Accounts meet or exceed the same minimum balance or other
account eligibility qualifications, if any. In determining the
comparable interest rate or dividend, an eligible institution may
consider factors, in addition to the IOLTA Account balance,
customarily considered by the institution when setting rates of
interest or dividends for its customers, provided that such factors do
not discriminate against IOLTA Accounts.

(1) An eligible institution may satisfy the comparable interest rate
requirement by electing one of the following three options:

(A) establish the [OLTA Account as the comparable
interest rate product;

(B) pay the comparable interest rate on the IOLTA
Account in lieu of actually establishing the IOLTA Account as the
comparable interest rate product; or

(C) pay the “Safe Harbor Rate” on the IOLTA
Account (as posted on the Foundation’s website). Until
redetermined by the Foundation, the Safe Harbor Rate is the higher
of 0.65% per annum or 65% of the Federal Funds Target Rate as of
the first day of the IOLTA Account earnings period, net of
Allowable Reasonable Service Charges and Fees (as defined in
section (h)(5) below). The Safe Harbor Rate shall be reevaluated
periodically, but no more frequently than every six months, by the
Foundation to reflect an overall comparable interest rate offered by
financial institutions in Delaware and may be redetermined by the
Foundation following such reevaluation. Upon any such
redetermination, the Foundation shall give at least 90 days advance
written notice of the effective date of such redetermination to all
eligible institutions maintaining any IOLTA Accounts and by
posting on its website. Election of the Safe Harbor Rate is optional
and eligible institutions may instead choose to satisfy compliance
with this Rule by electing instead either option (A) or (B) above.

(2) IOLTA Accounts may be established as:



(A) a business checking account with an
automated investment feature in overnight daily financial institution
repurchase agreements or money market funds. A daily financial
institution repurchase agreement shall be fully collateralized by U.
S. Government Securities (meaning U.S. Treasury obligations and
obligations issued or guaranteed as to principal and interest by the
United States government), and may be established only with an
eligible institution that is “well-capitalized” or “adequately
capitalized” as those terms are defined by applicable federal statutes
and regulations. A “money market fund” is an investment company
registered under the Investment Company Act of 1940, as amended,
that is qualified to hold itself out to investors as a money market
fund under Rules and Regulations adopted by the Securities and
Exchange Commission pursuant to said Act. A money market fund
shall be invested solely in U.S. Government Securities, or
repurchase agreements fully collateralized by U.S. Government
Securities, and, at the time of the investment, shall have total assets
of at least two hundred fifty million dollars ($250,000,000).

(B) a checking account paying preferred
interest rates, such as market based or indexed rates;

(C) a public funds interest-bearing checking
account such as an account used for governmental agencies and
other non-profit organizations;

(D) an interest-bearing checking account such
as a negotiable order of withdrawal (NOW) account; or business
checking with interest; or

(E) any other interest or dividend-bearing
account offered by the eligible institution to its non-IOLTA
customers, which is commercially reasonable to use for a pooled
account of short term or nominal amount funds.

(3) Nothing in this rule shall preclude an eligible institution from
paying a higher rate of interest or dividends on IOLTA Accounts
than described above or electing to waive service charges or fees on
IOLTA Accounts.

(4) Interest and dividends on [OLTA Accounts shall be calculated in
accordance with the eligible institution’s standard practice for non-
IOLTA customers.

(5) “Allowable Reasonable Service Charges or Fees” for IOLTA
Accounts are defined as per check charges, per deposit charges, an
account maintenance fee, automated transfer (“sweep”) fees, FDIC
insurance fees, and a reasonable IOLTA administrative fee for the
direct costs of complying with the reporting and payment
requirements of this rule. Allowable Reasonable Service Charges or
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Fees may only be deducted from interest or dividends on an JOLTA
account at the rates and in accordance with the customary practices
of the eligible institution for non-IOLTA customers. No service
charges or fees other than Allowable Reasonable Service Charges
and Fees may be assessed against or deducted from the interest or
dividends on an IOLTA Account. No Allowable Reasonable
Service Charges or Fees on an IOLTA Account for any reporting
period shall be taken from interest or dividends earned on other
IOLTA Accounts, or from the principal balance of any IOLTA
Account. Any fees and services charges (other than Allowable
Reasonable Service Charges and Fees deducted from interest on an
[OLTA Account), including but not limited to bank overdraft fees,
wire transfer fees, remote deposit fees and fees for checks returned
for insufficient funds, shall be the sole responsibility of, and may be
charged to, the lawyer or law firm maintaining the IOLTA Account.
Nothing in this Rule shall prohibit a lawyer or law firm maintaining
an JOLTA account from recouping fees charged to their [OLTA
account from the appropriate client on whose behalf the fee was
incurred and as otherwise provided for in the Rules of Professional
Conduct .

(6) Lawyers or law firms depositing client or third party funds in an
IOLTA Account under this paragraph (h) shall direct the eligible
institution:

(A) to remit interest monthly, or, with the consent of the
Foundation, quarterly (net of any Allowable Reasonable Service
Charges or Fees), computed on the average monthly balance in the
account or otherwise computed in accordance with the institution's
standard practices, provided that the eligible institution may elect to
waive any or all such charges and fees;

(B) to transmit with each remittance to the Foundation a report in a
form and through any reasonable manner of transmission approved
by the Foundation showing the name of the lawyer or law firm on
each [OLTA Account whose remittance is sent, the IOLTA Account
number for each account, the amount of interest attributable to
each IOLTA Account, the time period covered by the report, the
rate of interest or dividend applied, the amount and type of
Allowable Reasonable Service Charges or Fees deducted, if any, the
average account balance for the period for which the report was
made, the net amount of interest remitted for the period and such
other information as may be reasonably required by the Foundation;
and

(C) to transmit to the depositing lawyer or law firm a statement in
accordance with normal procedures for reporting to depositors of
the eligible institution.



(7) Any IOLTA account which has not or cannot reasonably be
expected to generate interest or dividends in excess of Allowable
Reasonable Service Charges or Fees, may, under criteria established
by the Foundation, be exempted by the F oundation from required
participation in the IOLTA program. Exemption of an IOLTA
account from the IOLTA program revokes the permission to use the
Foundation’s tax identification number for that account. The lawyer
or law firm whose account has been exempted will annually certify
to the Supreme Court, as part of its Annual Certificate of
Compliance, that the lawyer or law firm expects no material
increase in activity in its exempted trust/escrow account during the
12 months following the date of the filing of the Certificate. The
Foundation will review exempted accounts and may revoke the
exemption if it determines that the account can generate interest or
dividends in excess of Allowable Reasonable Service Charges and

Fees.

(8) In oxder for the Foundation to be able to determine that all
pooled trust/escrow accounts are properly identified by the eligible
institutions, each lawyer or law firm that maintains a pooled
trust/escrow account is deemed to have authorized the Foundation to
have access to the pooled trust/escrow account-related information
contained within its Annual Certificate of Compliance, filed
annually with the Supreme Court. In addition, when a lawyer or law
firm requests an eligible institution to open an IOLTA account, the
lawyer or law firm will submit the request in writing to the
institution, using the designated form letter located on the
Foundation’s website, with a copy of said letter to be sent to the
Foundation by the lawyer or law firm.

(9) Should the Foundation determine that an IOLTA Account ofa
financial institution has failed to comply with the provisions of this
Rule, the Foundation shall notify the affected lawyer or law firm
and the financial institution of such failure to comply, specifying the
corrective action needed, with a reasonable time specified by the
Foundation for the compliance to be achieved, but no longer than 90
days. Should compliance not be achieved within the time specified,
the Foundation shall notify the affected lawyer or law firm, the
financial institution and the Office of Disciplinary Counsel.

(i) The funds transmitted to the Foundation shall be available for
distribution for the following purposes:

(1) To improve the administration of justice;



(2) To provide and to enhance the delivery of legal services to the
poor;

(3) To support law related education;

(4) For such other purposes that serve the public interest.

The Delaware Bar Foundation shall recommend for the approval of
the Supreme Court of the State of Delaware, such distributions as it

may deem appropriate. Distributions shall be made only upon the
Court's approval.

(j) Lawyers or law firms, depositing client or third party funds in a
pooled trust/escrow account under this paragraph shall not be
required to advise the client or third party of such deposit or of the

purposes to which the interest accumulated by reason of such
deposits is to be directed.”

(2)  Rule 1.15 of the Delaware Lawyers’ Rules of Professional Conduct is hereby
amended by redesignating subparagraph (m) of the present Rule as subparagraph (k).
(3)  The Clerk of this Court is directed to transmit forthwith a certified copy of this

Order to the clerk of each trial court in each county.

BY THE COURT:

Justice





