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Before HOLLAND, BERGER, JACOBS and RIDGELY, Justices, and
NOBLE, Vice Chancellot,constituting the Cousn Banc.

ORDER

This 26th day of November 2013, it appears toQbart that:

1) On January 1, 2007, a jury found the defendapellant,
Gerard E. Szubielski (“Szubielski”) guilty of Asdtun the First Degree
pursuant to title 11, section 613 of the Delawaogl€ On March 2, 2007,
the Superior Court granted the State’s motion tclaste Szubielski a
habitual offender and sentenced him to life imprieent pursuant to title

11, section 4214(b).

! Sitting by designation pursuant to Del. Const. It § 12 and Supr. Ct. R. 2 and 4.



2) In this direct appeal, Szubielski has raisad fdaims of error:
first, the prosecutor’'s questions during cross eration implied that the
defense had a duty to corroborate their asserteid, favhich constituted
impermissible burden shifting in violation of thewteenth Amendment of
the United States Constitution and article 1, sectr of the Delaware
Constitution; second, the prosecutor’s closing argnt repeatedly stating
that there was no corroboration of Szubielski’'s esesl facts was
prosecutorial misconduct amounting to improper barghifting in violation
of the Fourteenth Amendment of the United Statess@mition and article
1, section 7 of the Delaware Constitution; thittg prosecutor’'s “improper
comments” throughout the trial amounted to prosm@alt misconduct
warranting reversal; and fourth, the repetitiveesiby the prosecutor during
trial amounted to a persistent pattern of prose@itomisconduct
compromising the integrity of the trial processrraating reversal.

3) We have concluded that there was no reversdir.
Therefore, the judgment of the Superior Court igsraéd.

4) On May 25th, 2006, Officer Simpkins attemptenl pull
Szubielski’'s vehicle over because it matched thecmjaion of a car

reportedly used in another crirhe.Szubielski initially stopped after the

% The facts are taken from Szubielski's openingfbrie
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officer activated her emergency equipment, but theve away. Officer
Simpkins testified that she chased Szubielski fiRoute 40 to Route 1, at
speeds in excess of 65 mph. Szubielski lost cbofrbis vehicle causing
him to speed into a construction site. Ron Ciyillo flagger for the
construction site, sustained serious injuries assalt of Szubielski’'s car
crashing into a dump truck and then striking him.

5) Szubielski was apprehended shortly thereaftdrchiarged with
Assault in the First Degree pursuant to Del. Coda Ait. 11, 8§ 613. The
State asserted that Szubielski recklessly sped aivsyeeds in excess of 80-
90 miles per hour without his lights on. He fledrh the pursuing officer
into a construction zone, lost control of his véhitit Ron Cirillo, and then
attempted to flee the scene on foot.

6)  Attrial, Szubielski took the stand in his owefehse. On direct
examination, Szubielski described the events armliistances leading up
to the point where he lost control of his vehicle:

| noticed | had taken the turn a little too widlecouldn’t
recover from it. | went down into a grass mediaeaawith

high grass. Immediately as | went down in, | rerhemlike

water — it had water in it because the water shibttioe sides

like you were driving through a puddle. | immedigtcame

back up onto the on ramp.

| proceeded to go enter Route 1. | noticed my car
thumping. A loud thumping. It was, thump, thuntipump.



The car was still driving. | was driving it, | did know what
the sound was.

7) He further testified that his girlfriend, Maggthrew a soda in
his face just before the crash:

| was looking in the rearview mirror, Maggie’s sangéng
at me. She’s yelling something about the lights, lights. My
eyes are glued to the rearview mirror as the affisechasing
me. | look down to the dashboard, | see the damihdhe
lights are dark. | see the radio — excuse meydb® and the
air conditioning and heat control, everything waskd My
whole entire dashboard was dark. | immediatelgied over
and turn — thinking something shorted out.

As I'm doing that, | get struck — | haven't evesoked
forward yet. | get struck on the right side of fage with an
object. It wasn't hard to, like, knock me out orbut |
immediately remember an ice —cold sensation ofidiqun my
face and on my hands where it splattered. | — ighytreye
immediately started burning. The liquid went intyy eye.
Partially into my left eye, but not as bad in mit las in my
right. | remember rubbing my eye, continuing ruigomy eye,
and | looked up. And as | looked up, all | see Wwezke lights
right in front of me. My vision was blurry but loald see
bright red lights.

8) On cross examination, the prosecutor questiocfedbielski
about his “car troubles:”

By [Prosecutor]:

Q. Would it be fair to say that you haven’t domengthing

since your arrest to ascertain what was wrong thighcar that

led those lights to go out without you turning theat?

A. No, | haven't. What would | do? I'm incarcerdiel
can’t do anything.



Q. Well, did you call your lawyer and say, looketé’s
something wrong with the car, go get—

A 1—
Q. Let me finish. — go get the car checked outighit? Go
get the car checked out to see if there was soniimaion

which would corroborate your story that the lightsnt out on
their own?

[Defense Attorney]: Your Honor, I'm going to
object to the attorney/client privilege.

[Prosecutor): Your Honor, I'm not—I'm asking
him if he inquired, if he asked. I'm not asking—

THE COURT: The objection is overruled.
By [Prosecutor]:
Q. Do you understand my question?
A. Yes.
Q. Did you do anything to find out if there was #Hngg
wrong with the car which caused some liquid toyloiti in the
face, cause your eyes to burn and corroborate stouy here

today?

A. | did ask about the car several times. | didaibw the
location of the car, where the car was taken. dn'diknow
anything.

Q. And you didn’t know to ask, right?
A. Huh?

Q. Youdidn't know to ask?



A. This is my first time going to trial. To be hest with

you, | was in trouble a long time ago and | togil@a bargain.

This is all new to me.

9) Further, on cross examination of Szubielski,3tete compared
his case to the O.J. Simpson trial:

Q. Okay. So how fast were you going right beftseturn?

A. As | made the turn, probably in the thirties.

Q. Thirties. You're going — the thirties down Reu40

approaching that traffic light, knowing that thepsoare after

you, and you’re saying you're only going 30 milesheur?

A. Isaid 30 as | was making the turn.

Q. Are you sure OJ wasn’t there on that Route ¥¥&s it a

high speed chase or a low speed chase? You warg fFst,

weren’t you?

10) In closing, the Szubielski’'s attorney conce@dldelements of
the offense, except the defendant’'s mental statikeatime of the accident.
Szubielski’s attorney stated “I’'m not going to cemd to you that he did not
suffer serious physical injury . . . the questiarthis case is what was the
defendant, Jerry Szubielski's state of mind whdas #ll happened.” The
defense’s position was that the crash was simplacndent, or at worst,
criminal negligence.

11) The State argued that Szubielski’'s conduct iwakless in that

he was aware of and consciously disregarded aautatand unjustifiable



risk. In rebuttal, the State argued that the deddniled to corroborate their
version of the incident.

12) The jury was unable to reach a unanimous vefdiiowing
two days of deliberations. After the trial judgelidered anAllen charge,
the jury found Szubielski guilty of Assault in tikérst Degree, pursuant to
Del. Code Ann. tit. 11, § 613. On March 2, 2004 trial judge granted the
State's motion, declaring Szubielski a habitua¢mdier and sentencing him
to life imprisonment pursuant to Del. Code Ann.1it, § 4214(b).

13) On August 14, 2007, Szubielski filedoeo se motion for post
conviction relief, claiming ineffective assistammfecounsel for failing to file
an appeal, as well as other trial related mattése motion was granted and
Szubielski, without being present, was re-senteniedhe same terms
effective October 17, 2007.

14) On June 2, 2008, Szubielski filed a secpnal se motion for
post conviction relief, claiming ineffective asaiste of counsel at trial and
that he never received the sentencing order froen Glctober 17, 2007
sentencing hearing. The Superior Court denie@frelAn untimely appeal
to this Court was denied.

15) On April 27, 2010, Szubielski filed his thirdotron for post

conviction relief which raised three argumentsrsifihe claimed that the



amended indictment was unauthorized, thus the daakied jurisdiction.
Second, he re-raised the ineffective assistancewdsel claim, arguing that
the court’s failure to appoint counsel violated Bigth Amendment rights.
Lastly, he re-raised his claim that neither he merformer counsel received
a copy of the October sentencing order. On May208,1, a Commissioner
recommended denial of all counts which the tridiget adopted on May 31,
2011. On June 15, 2011, Szubielski filed a nadicappeal from the denial
of his third motion for post conviction relief.

16) On January 24, 2012, this Court reversed amganded the
denial of Szubielski’s third motion for post comvan relief, directing that
Szubielski be appointed counsel and re-sentenc&mh March 9, 2012
Szubielski was ordered re-sentenced to the sammestand conditions.
Counsel was appointed to represent Szubielski Her dppeal. This is
Szubielski's direct appeal from the March 9, 20i@eo.

17) As his first claim of error, Szubielski argubat the prosecutor
improperly shifted the burden of proof to the deknwhen he asked
Szubielski if he had made any efforts to confirmtthis car had suffered
mechanical failure. Szubielski’'s second relateguarent is that it was
similarly improper for the prosecutor to reiteratieat there was no

corroboration of the alleged mechanical failurestiie State’s rebuttal



argument. Thus, the issue posed by Szubielskss tivo arguments can be
summarized as follows: did the prosecutor impesibig shift the burden of

proof to the defendant by asking Szubielski if lael lmade any efforts to
corroborate his theory of mechanical failure anguarg in rebuttal that

Szubielski had not?

18) Szubielski's defense was that he should ndtdi@ responsible
because his striking of Mr. Cirillo was an accidehie to a mechanical
failure in his motor vehicle. In presenting suchtheory, Szubielski
subjected himself to the prosecutor’s permissibiestions and argument on
the lack of corroboration that there had been a hameical failure,
Consequently, Szubielski’s first two argument arégn@ut merit.

19) Szubielski next argues that several allegedfy-oper remarks
made by the prosecutor deprived him of a fair tri@pecifically, Szubielski
argues first, that the prosecutor improperly “corepla his case to that of
0O.J. Simpson; second, that it was improper to aslbi®lski whether it was
smart to attempt to evade police; and, third, tilé prosecutor
mischaracterized defense counsel’'s closing argum8aubielski concedes
that he did not object to any of these remarksiak t Accordingly, those

allegedly improper remarks are reviewable onlydiain error.

% See Benson v. Sate, 636 A.2d 907 (Del. 1994).
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20) “An improper prosecutorial remark . . . regsireversal when
it prejudicially affects substantial rights of tlaecused.” In order for a
prosecutor’'s improper comments to constitute p&anor, they must be so
clear, and the defendant’s failure to object mwstehbeen so inexcusable,
that a trial judge would have had no reasonablerradtive other than to
intervenesua sponte and declare a mistrial or issue a curative insioact

21) Szubielski argues that the prosecutor intertdetinflame the
prejudices of the jury by associating him with Gsimpson.” Szubielski's
argument appears to be that any mention of O.Jo&imisper se improper,
citing several cases from other jurisdictién$n bothDeFreitas v. Florida’
and Minnesota v. Thompson,? it was deemed misconduct to compare the
defendant to O.J. Simpson. DeFreitas, the prosecutor directly compared
the defendant’s behavior and the circumstancekebffense to Simpsodn.
In Thompson, the prosecutor repeatedly referred to Simpsomguwpening

and closing arguments.

* Boatson v. State, 457 A.2d 738, 743 (Del. 1983) (citation omitted).

> Caldwell v. Sate, 770 A.2d 522, 527-28 (Del. 2001) (citations oeit

® See, e.g., Perdomo v. Florida, 829 So.2d 280, 285-86 (Fla. Dist. Ct. App. 20@2)nes
v. Kentucky, 91 S.W.3d 564, 569 (Ky. 2002).

" DeFreitas, 111 v. Florida, 701 S.2d 593 (Fla. Dist. Ct. App. 1997).

8 Minnesota v. Thompson, 578 N.W.2d 734 (Minn. 1998).

® DeFreitas, 111 v. Florida, 701 S.2d at 601.

19 Minnesota v. Thompson, 578 N.W.2d at 743.
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22) In Szubielski’'s case the prosecutor “did natrelaterize [him]
as 0.J. Simpson? The reference to O.J. Simpson was improper,bnof
a per se basis for reversal. We have concluded that thesqmutor’s

improper isolated reference to the O.J. Simpsor cles not constitute

plain error.

23) Szubielski next argues that the following exd® with the

prosecutor on cross-examination was improper:

Q. And you would agree with me, would you nottthack
on May 25th of 2006 when this officer stopped you,
right, that it would have been a prudent thingyou to
have stopped; correct?

Prudent?

A smart move on your part?

Oh, correct, yes.

But you weren’t too smart that morning were you?

| made a bad decision.

>0POP

24) To prove that Szubielski acted recklessly, thete was
required to show that he was “aware of and consgjodisregard[ed] a
substantial and unjustifiable risk” that his condweould “create[] a
substantial risk of death to another perstn.” Accordingly, it was
permissible for the prosecutor to ask whether S#ski was aware that his

course of conduct was unwise. The State arguéshiBeause the phrasing

1 Perdomo v. Florida, 829 So.2d at 281 n.1 (declining to find prosedatanisconduct
because “[tlhe prosecutor’s reference to O.J. Simpsial, while ill-advised, did not
characterize defendant as O.J. Simpson.”).

2 Del. Code Ann. tit. 11, §§ 231(e); 613(a)(3).
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chosen by the prosecutor — after the defendamatiédpparently understand
the word ‘prudent’ — had the consequence of imglyihat the defendant
acted foolishly does not necessarily render thesqmotor's question
improper.” The record supports the State’s argumerSzubielski's
argument to the contrary is without merit.

25) Finally, Szubielski argues that the prosecutisrepresented
the defense counsel’s argument in closing rebbttadtating: “The defense
apparently is arguing to you that there was no tamligl risk of death so,
therefore, find my client guilty of assault in teecond degree.” The record
reflects that the prosecutor’'s statement was fdgtulaaccurate, because
Szubielski’'s counsel stated: “I'm not going tontend to you that he did
not suffer serious physical injury . . . the quasiin this case is what was the
defendant, Jerry Szubielski's state of mind whers thll happened.”
Although the prosecutor’s statement is contradittgdhe record, there was
no defense objection to that remark. The jury wasen the standard
instruction about the significance of counsel'ssolg arguments. The
record does not support Szubielski's argument that isolated factual
misstatement by the prosecutor, that was not adgjeict at trial, constituted

plain error.
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NOW, THEREFORE, IT IS HEREBY ORDERED that the judgrmh
of the Superior Court is affirmed.
BY THE COURT:

/s/ Randy J. Holland
Justice
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