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NATURE OF PROCEEDINGS

This is a breach of contract case concerning a Purchase Agreement executed
by Exelon Generation Acquisitions LLC (“Exelon”) and Deere & Company
(“Deere”) in August 2010. Pursuant to the Purchase Agreement, Deere sold all of
its wind energy assets to Exelon. These assets included the Blissfield Wind Project
(“Blissfield Project”), which the Purchase Agreement defined as “the wind project
under development in Lenawee County, Michigan.” A302, § 1.1.

As part of the Purchase Agreement, Exelon agreed to pay Deere a $14
million “Earn Out” if Exelon succeeded in bringing the Blissfield Project to
commercial operation. But that never happened. In July 2011, antiwind activists
were successful in having a zoning ordinance enacted that made further
development of the Blissfield Project impossible. Prior to the execution of the
Purchase Agreement, Deere knew that local opposition posed a substantial risk to
the Blissfield Project. But, as Deere’s then-head of project development testified,
Deere did not fully disclose to Exelon the extent of this opposition or the
likelihood that the Blissfield Project would be stymied. Given the unyielding
opposition to wind farms among residents of Lenawee County, Exelon ultimately

was forced to abandon the Blissfield Project in May 2012.



Meanwhile, in light of the opposition in Lenawee County, Exelon was also
exploring the development of other wind farms in Michigan. Among the other
assets acquired by Exelon from Deere was a power purchase agreement (“PPA”) in
which Consumers Energy (“Consumers”), a Michigan utility, had agreed to
purchase the energy expected to be generated by the Blissfield Project. In 2011,
Exelon negotiated with Consumers to amend the PPA so that it could be utilized in
connection with wind projects located outside of Lenawee County. In exchange
for the amendment, Consumers required Exelon to take on $16 million worth of
new risk.

Exelon ultimately used the amended PPA at project called the Beebe Wind
Farm (“Beebe”). Beebe is located in Gratiot County, Michigan, over 100 miles
away from the Blissfield site. Deere had no role in developing Beebe. Exelon
acquired it from a different developer—Nordex, a German manufacturer of wind
turbines—that had no relationship to Deere. Importantly, the Beebe project had all
permits in place and faced no community opposition. Exelon paid Nordex $10.3
million in exchange for the right to develop Beebe. Today, Beebe is operational
and is selling its energy under the amended PPA.

The question in this case is whether, as a result of its development of Beebe,

Exelon owes Deere the Earn Out that would have been due if the Blissfield Project



had been completed. Exelon’s position is that no Earn Out is owed because the
Blissfield Project never achieved commercial operation. Deere’s argument boils
down to the notion that it is entitled to the Earn Out because Exelon is now selling
the energy produced by Beebe—a project that Deere had nothing to do with and
that i1s not mentioned in the Purchase Agreement—using the amended PPA. But
the amendments to the PPA did not alter the plain terms of the Purchase
Agreement. Those terms unambiguously make the Earn Out contingent on
whether the Blissfield Project reached commercial operation—not on whether any
project using the PPA reached commercial operation.

The Superior Court nevertheless granted summary judgment for Deere. The
Superior Court erroneously treated the entire PPA as incorporated by reference into
the Purchase Agreement, and then exacerbated its error by finding that the
amendments to the PPA somehow altered the definition of the Blissfield Project
that appears in the Purchase Agreement. But even after the PPA was amended, the
Purchase Agreement still provided that Deere would be owed an Earn Out only if
the Blissfield Project met certain milestones and still defined the Blissfield Project
as “the wind project under development in Lenawee County, Michigan.” Because
no wind project in Lenawee County exists or ever met the milestones, no Earn Out

is owed. Accordingly, the Superior Court’s judgment should be reversed.



SUMMARY OF ARGUMENT

1. The plain language of the Purchase Agreement establishes that no
Earn Out is due. The Purchase Agreement provides that the Earn Out is payable
“[a]t such time as . . . the Blissfield Wind Project achieves” certain milestones or
commercial operation. A319, § 2.6(a). The Agreement defines the “Blissfield
Wind Project” as “the wind project under development in Lenawee County,
Michigan.” A302, § 1.1. It is undisputed that no wind project in Lenawee County
ever met the milestones or achieved commercial operation. Thus, no Earn Out
payment is due.

2. The Purchase Agreement additionally specifies that no Earn Out will
be due if Exelon reasonably abandons the Blissfield Project and describes the
procedure that Exelon must follow to abandon a wind project. Exelon reasonably
determined that a local zoning ordinance made further development of the
Blissfield Project impossible. Exelon then followed the abandonment procedure
specified in the Purchase Agreement. The Superior Court nevertheless held that
Exelon “relocated” the Blissfield Project when it acquired Beebe. That is error for
several reasons. First, Beebe was an entirely separate project initiated after Exelon
acquired Deere’s wind assets. Deere was completely uninvolved with Beebe.

Exelon purchased Beebe from Nordex, a different developer, for $10.3 million.



Second, even after Exelon executed its agreement to acquire Beebe, it continued its
efforts to develop the Blissfield Project. That is inconsistent with the Superior
Court’s erroneous notion that the Blissfield Project was “relocated” to Beebe.
Third, Exelon lacked the power under the Purchase Agreement to relocate the
Blissfield Project.

3. The Superior Court erred by relying on the incorporation-by-reference
doctrine to overcome the plain language of the Purchase Agreement. The Superior
Court’s opinion rests entirely on the premise that the Purchase Agreement
incorporates by reference the definition of “Commercial Operation Date” from the
PPA. But that is irrelevant to the question of which project must achieve
commercial operation in order to trigger the Earn Out. The plain language of the
Purchase Agreement answers that question: It makes clear that Deere’s entitlement
to the Earn Out is tethered to Blissfield Project’s achievement of certain
milestones, and it clearly defines the Blissfield Project as “the wind project under
development in Lenawee County.” Exelon’s renegotiation of the PPA with
Consumers did not change this provision of the Purchase Agreement, and
incorporation by reference cannot be used to rewrite the clear definition of the
Blissfield Project. To the extent the Superior Court believed that Deere was owed

the Earn Out so long as the PPA was used, that is not what the Purchase



Agreement says. The payment of the Earn Out is tied to the fate of the Blissfield
Project, not to the use of the PPA in connection with another project that Deere
had no role in developing.

4. The Superior Court’s holding that Deere is entitled to the Earn Out
alters the parties’ bargain in a manner inconsistent with their intent at the time of
contracting. There is no reason to believe that the parties would have intended for
Deere to receive the Earn Out in this case, given that Exelon was forced to
abandon the Blissfield Project, spent $10.3 million to purchase a different wind
farm that Deere had no role in developing, and then brought that different wind
farm to commercial operation.

S. The Superior Court erroneously relied on extrinsic evidence to
support its conclusion that Exelon “relocated” the Blissfield Project. As an initial
matter, extrinsic evidence cannot be used to create ambiguity in an otherwise clear
contract. In this case, the use of extrinsic evidence is unnecessary because the
contract clearly did not allow Exelon to relocate the Blissfield Project. Moreover,
the contract clearly specified an abandonment procedure, and Exelon complied
with that procedure when abandoning Blissfield. In any event, the extrinsic
evidence on which the Superior Court relied does not support the proposition that

the Blissfield Project was relocated. Much of the evidence cited by the Superior



Court is simply irrelevant to the questions at issue in this case. At most, it creates
an issue of fact, thereby making summary judgment inappropriate.

6. If this Court holds that Deere is entitled to the Earn Out, then Exelon
should receive recoupment for the damages it suffered as a result of Deere’s breach
of the Purchase Agreement. As part of the agreement, Deere inaccurately
warranted that it believed all permits for the Blissfield Project could be obtained in
the ordinary course. Evidence showed that Deere’s senior management did not
believe the permits could be obtained. As a direct result of Deere’s breach, Exelon
incurred millions of dollars in costs that it could not reasonably have anticipated at
the time the contract was signed. In light of this evidence, summary judgment was
improper, and Exelon was entitled to proceed to trial regarding recoupment of

these expenses.



STATEMENT OF FACTS

A.  The Purchase Agreement Between Exelon and Deere

Exelon is an American company that generates electricity from sources
including wind farms. In 2010, Exelon agreed to purchase all of the wind energy
assets owned by Deere. Ex. B (Superior Court Opinion) at 4. The parties’
agreement was memorialized in a Purchase Agreement dated August 30, 2010.
The assets sold pursuant to the Purchase Agreement included three Michigan wind
farms that were then being developed by Deere (together, “Michigan Wind
Projects”), which included the Blissfield Project. A310, § 1.1 (Purchase
Agreement). The assets also included several power purchase agreements. Ex. B
at 4; A329, § 4.6; A670. A power purchase agreement is a contract between an
energy producer and a utility company by which the utility agrees to purchase the
energy generated at a particular plant. Ex. B at 4.

Four provisions of the Purchase Agreement are relevant here.

First, the Purchase Agreement specifically defined the Blissfield Project as
follows:

“Blissfield Wind Project” means the wind project under development
in Lenawee County, Michigan, by Blissfield Wind Energy, LLC, with
a nameplate capacity of 81 megawatts.

A302, § 1.1.



Second, the Purchase Agreement detailed how Exelon would compensate
Deere. The base purchase price for all of Deere’s wind assets was $860 million.
A314, § 2.1(b). If the Blissfield Project later achieved certain milestones, Exelon
additionally would pay Deere an “Earn Out” for that project:

At such time as . . . the Blissfield Wind Project achieves Completion
of Development and Commencement of Construction, [Exelon] shall
deliver to [Deere] an amount equal to $14,000,000.

A319, § 2.6(a).

Third, the Purchase Agreement identified the milestones that would trigger
the Earn Outs (“Milestones”):

“Completion of Development and Commencement of Construction”
for a particular Michigan Wind Project means the earlier of:

(a) the date on which [five particular milestones relating to project
development'] have been achieved . . . . or;

(b) the Commercial Operation Date for such particular Michigan
Wind Project.

A303-A304, § 1.1. The Agreement also specified that:

“Commercial Operation Date” has, with respect to any Michigan
Wind Project, the meaning set forth in the Michigan PPA related to
such Michigan Wind Project.

A303,§ 1.1.

" In short, the milestones are (1) securing relevant permits, (2) securing
turbine supply agreements, (3) securing interconnection agreements, (4) having a
PPA in place, and (5) beginning construction. A303-A304, § 1.1.

9



Fourth, the Purchase Agreement delineated Exelon’s responsibilities to
Deere after the transaction closed. The Purchase Agreement provided that:

From and after the Closing, [Exelon] shall continue the development
of the three separate Michigan Wind Projects using all commercially
reasonable efforts and Prudent Industry Practices . . . . Subject to the
preceding sentence, the details and manner of such development
efforts and the schedule therefor shall be within the sole discretion of
[Exelon]. . . . In the event [Exelon] reasonably determines that
continuing to proceed with any one or more of the Michigan Wind
Projects would not be commercially reasonable and thereafter
determines to permanently cease development of and abandon such
Michigan Wind Project(s), [Exelon] shall so inform [Deere], including
the reason therefor and thereafter [Exelon] shall have no further
obligation to [Deere] in connection with such development.

A319, § 2.6(b).

Exelon made diligent efforts to develop all three Michigan Wind Projects.
Two of those projects met the Milestones set forth in the Purchase Agreement.
Exelon timely paid Deere the Earn Outs due for those projects. A643. Thus, to
date, Exelon has paid Deere $918.6 million.” The question in this case is whether
Exelon owes Deere an additional $14 million Earn Out in connection with the
Blissfield Project. Pursuant to the Purchase Agreement’s choice-of-law clause,

A381, § 10.2, that question is governed by Delaware law.

® Exelon paid Deere an $860 million base price, $26 million in Earn Outs
for the two Michigan Wind Projects that achieved commercial operation, and $32.6
million in purchase price adjustments. A643, A517.
10



B. Community Opposition to the Blissfield Project

In the Purchase Agreement, Deere warranted that it “reasonably believe[d]
that all material Permits necessary for the development . . . of the Michigan Wind
Projects (including material Permits with respect to applicable zoning and land use
Laws) can be obtained in the ordinary course.” A336, § 4.11(c)(iv). Deere’s
warranty was subject to representations that were made in the Purchase
Agreement’s Disclosure Schedules. A454, § 4.11(c)(iv).

Prior to the execution of the Purchase Agreement in August 2010, local
activists in Riga Township, the town within Lenawee County where the Blissfield
Project was to be sited, began a campaign against wind farms. A283-A284; A621-
A622. In an internal memorandum prepared contemporaneously with the
Disclosure Schedules, Deere noted there was “organized resistance” to wind farms
in Lenawee County and that the vice chair of the local planning commission was
“actively working with the opponents of” the Blissfield Project. A287. These facts
were not mentioned in the Disclosure Schedules. Deere’s then-head of wind
project development testified that the Disclosure was not “fulsome” because Deere
did not truly believe all permits could be obtained given the scope of community

opposition in Lenawee County. A598; see A602.
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Due in large part to the undisclosed “organized resistance” to wind farms,
Riga Township ultimately passed a zoning ordinance that precluded development
of the Blissfield Project in July 2011 — after the Purchase Agreement was
executed. Ex. B at5; A719.

C. Exelon Salvages the PPA

Among the assets Exelon purchased from Deere was the PPA. A329, § 4.6.
The PPA was a contract in which Consumers agreed to purchase the power that
was expected to be generated at the Blissfield Project. Ex. B at 4. The PPA and
the Purchase Agreement are separate and distinct documents.

Given the community opposition to wind farms in Lenawee County, Exelon
began negotiating with Consumers to amend the PPA so that it could be used in
connection with a different wind project located elsewhere. AS528. Exelon and
Consumers ultimately agreed to amend the definition of “Plant Site” within the
PPA to include wind farms in Gratiot County, Michigan. Ex. B at 5; A683; A689;
compare A239, § 1 (original PPA defining “Plant Site” as “[t]he site upon which
the Plant will be located in Lenawee County, Michigan”), with AS541, q 2
(amended PPA defining “Plant Site” as “[t]he site upon which the Plant will be

located in Ionia County or Gratiot County, Michigan™). In exchange for this
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amendment, Exelon agreed to take on $16 million worth of risk that had originally
been allocated to Consumers. A683, A689.

D. Nordex Sells Beebe to Exelon for $10.3 Million

When researching potential locations for its new wind project, Exelon
became interested in Beebe. Ex. B at 5. Beebe is located in Gratiot County, which
is 100 miles from the Blissfield site. A548; A672. A company called Nordex had
already undertaken significant efforts to develop Beebe, including securing the
proper permits, land agreements, zoning, and interconnection agreements. A548-
AS550; A633; A600; A720. Deere was not involved in any way in the development
of Beebe. In early 2012, Exelon purchased Beebe from Nordex for $10.3 million.
Ex. B at 5; A547; A554; A720.

E. [Exelon Abandons the Blissfield Project

Even as it negotiated for the rights to Beebe, however, Exelon continued to
attempt to develop the Blissfield Project by exploring alternative locations in
Lenawee County. Other townships were also opposed, however, making further
development of the Blissfield Project impossible. In May 2012, as required by the
Purchase Agreement, Exelon formally notified Deere it was abandoning the
Blissfield Project. A563 (Notice of Abandonment); A719. All parties agree that

Exelon’s decision not to proceed with the project was reasonable. A645; A672.
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F.  The Superior Court Rules that Deere is Entitled to the Earn Out

Deere demanded to be paid the Earn Out for the Blissfield Project even
though that Project was abandoned. When Exelon refused to pay, Deere sued
Exelon and asserted claims for breach of contract, unjust enrichment, and breach of
the implied covenant of good faith and fair dealing. Then-Judge Vaughn granted
Exelon’s motion to dismiss the unjust enrichment claim and the claim for breach of
implied covenants. A566-A578. Judge Vaughn found that Deere’s breach of
contract claim had “sufficient merit to survive a motion to dismiss,” A575, but he
expressly noted “that the use of the power purchase agreement is not a triggering
event for the earn-out,” id.

Exelon then answered the complaint and filed two counterclaims—a claim
for unjust enrichment and a defensive claim for recoupment in the event the Court
determined that the Earn Out was due. Judge Vaughn denied Deere’s motion to
dismiss, allowing both of Exelon’s counterclaims to proceed. A579-A589. Deere
then moved for reargument with respect to the decision denying its motion to
dismiss the unjust enrichment claim.

During the pendency of the motion for reargument, Judge Vaughn took his
seat on this Court, and the Superior Court case was reassigned to Judge Mary M.

Johnston. Judge Johnston granted Deere’s motion for reargument and dismissed

14



Exelon’s unjust enrichment counterclaim. Ex. C. Following that decision, only
Deere’s claim for breach of contract and Exelon’s counterclaim for recoupment
remained. After discovery on those claims, the parties filed cross-motions for
summary judgment.

The Superior Court ultimately entered summary judgment in favor of Deere.
Ex. B at 25. The Superior Court viewed the question of whether the Blissfield
Project had been abandoned or relocated as the central issue in this case. Id. at 10,
14.

The Superior Court’s holding rested on the theory that the Purchase
Agreement incorporated the entire PPA by reference. The Court reasoned that,
when Exelon and Consumers renegotiated the PPA to allow it to be used at Beebe,
they implicitly “change[d] the project location” to which the Purchase
Agreement’s Earn Out provision applied. Id. at 13. Disregarding the undisputed
facts that (1) Exelon spent over $10 million to acquire Beebe from Nordex and (2)
Deere had nothing at all to do with the development of Beebe, the Superior Court
nevertheless concluded that “[t]he Blissfield Wind Project that was originally
contemplated to be developed in Lenawee County is the same project that

eventually was developed in Gratiot County.” Id. at 16.
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The Superior Court went on to deny Exelon’s recoupment claim, which was
based on Deere’s failure to disclose the extent of local opposition to the Blissfield
Project. The Court held that Exelon “failed to present any evidence demonstrating
that the Seller’s Disclosure was inaccurate or misleading.” Id. at 20. Exelon
timely appealed these two rulings. Deere noticed a cross-appeal as to the Superior

Court’s separate ruling on attorneys’ fees.
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ARGUMENT

I. DEERE IS NOT ENTITLED TO THE EARN OUT.
A.  Question Presented

Did the Superior Court err in concluding that Exelon owes Deere a $14
million Earn Out payment in connection with the abandoned Blissfield Project,
merely because Exelon materially renegotiated the PPA to allow its use in
connection with a new development site Exelon acquired from a third party? Ex.
A at 2; Ex. B at 8.

B.  Scope of Review

This Court “review[s] a trial court’s grant of summary judgment de novo.
[It] also review[s] questions of contract interpretation de novo.” In re Viking
Pump, Inc., 148 A.3d 633, 643-44 (Del. 2016) (footnote omitted). Summary
judgment is granted only if the moving party shows that there are no genuine
issues of material fact in dispute and judgment may be granted as a matter of law.
Super. Ct. Civ. R. 56(c¢).

C.  Merits of Argument

Deere does not dispute that Exelon reasonably discontinued development of
the Blissfield Wind Project when local opposition made it impossible for that
project to proceed. Nevertheless, the Superior Court awarded Deere a $14 million

Earn Out because Exelon successfully brought Beebe—a project Exelon purchased
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from a different developer, located in a different place—to commercial operation.
The Superior Court’s decision conflicts with the plain language of the Purchase
Agreement and with the parties’ reasonable expectations. It should be reversed.

1. The Plain Language of the Purchase Agreement Mandates
Reversal.

The plain language of the Purchase Agreement requires this Court to reject
Deere’s contention that it is entitled to the Earn Out.

a) Under the Plain Language of the Purchase Agreement, the

Earn Out Is Due Only if the “Blissfield Wind Project”

Located in Lenawee County Meets the Milestones, and It
Did Not.

Under the Purchase Agreement, the Earn Out payment would be due “[a]t
such time as . . . the Blissfield Wind Project achieves Completion of Development
and Commencement of Construction.” A319, § 2.6(a). The “Blissfield Wind
Project” is defined in the Purchase Agreement as “the wind project under
development in Lenawee County, Michigan, by Blissfield Wind Energy, LLC,
with a nameplate capacity of 81 megawatts.” A302, § 1.1. This is an
unambiguous definition. All parties agree that no wind project “in Lenawee
County” ever achieved Completion of Development and Commencement of

Construction. Thus, no Earn Out payment is due.
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That should be the end of this case. When a contract “is clear and
unequivocal, a party will be bound by its plain meaning because creating an
ambiguity where none exists could, in effect, create a new contract with rights,
liabilities and duties to which the parties had not assented.” Lorillard Tobacco Co.
v. Am. Legacy Found., 903 A.2d 728, 740 (Del. 2006) (internal quotation marks
omitted).

b) Under the Plain Language of the Purchase Agreement,

Exelon Had “No Further Obligation” to Deere Once It
Abandoned the Lenawee County Site.

i. Exelon Abandoned the Blissfield Project.

The plain language of the Purchase Agreement compels a ruling in Exelon’s
favor for a second independent reason. When negotiating the Purchase Agreement,
the parties anticipated the possibility that unforeseen circumstances might make
further development of one or more of the Michigan Wind Projects unreasonable.
The Agreement provides:

In the event [Exelon] reasonably determines that continuing to
proceed with any one or more of the Michigan Wind Projects would
not be commercially reasonable and thereafter determines to
permanently cease development of and abandon such Michigan Wind
Project(s), [Exelon] shall so inform [Deere], including the reason
therefor and thereafter [Exelon] shall have no further obligation to
[Deere] in connection with such development.

A319, § 2.6(b) (emphasis added).
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In light of sustained community opposition to wind farms in Lenawee
County, Exelon “reasonably determine[d] that continuing to proceed with [the
Blissfield Project] would not be commercially reasonable”—exactly as
contemplated by the Purchase Agreement. A319, § 2.6(b). Exelon “thereafter
determine[d] to permanently cease development of and abandon” the Blissfield
Project. A319, § 2.6(b). Exelon informed Deere of that decision and explained the
reason. A563. Therefore, Exelon “ha[d] no further obligation” to Deere. A319,
§ 2.6(b). Under the plain language of the Purchase Agreement, no Earn Out is due.

Deere does not dispute that Exelon’s decision to discontinue development in
Lenawee County was commercially reasonable. A645; A672. Nor can Deere
dispute that Exelon sent Deere a formal notice of abandonment that complied with
the Purchase Agreement’s requirements for such notices. A563. Under the plain
language of the Purchase Agreement, the Blissfield Project was abandoned, and
thus Exelon had “no furth