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NATURE AND STAGE OF THE PROCEEDINGS 

Andre Murray (“Murray”) was arrested on October 13, 2017.  (A1 at DI 11).  

On November 27, 2017, a New Castle County grand jury indicted Murray for 

Possession of a Firearm by a Person Prohibited (“PFBPP”), Possession of Firearm 

Ammunition by a Person Prohibited (“PFABPP”), and Carrying a Concealed Deadly 

Weapon (“CCDW”).   (A1 at DI 2).  On February 2, 2018, Murray filed a Motion to 

Suppress, and on March 2, 2018, the State responded to the motion.  (A2 at DI 9, 

10).  On March 29, 2018, the Superior Court held a suppression hearing, reserving 

decision.  (A3 at DI 13).  On April 2, 2018, the Superior Court issued a Memorandum 

Opinion granting Murray’s suppression motion.2    

On April 9, 2018, the State filed a motion for re-argument.  (A4 at DI 19).  On 

May 15, 2018, Murray filed a response to the State’s motion.  (A5 at DI 23).  On 

July 26, 2018, the Superior Court denied the State’s motion for re-argument.3  On 

July 30, 2018, the State certified that the evidence suppressed  by the Superior Court 

was material and essential to its prosecution of the case against Murray, and 

requested the Superior Court dismiss the Indictment pursuant to 11 Del. C. § 

9902(b).  (A5 at DI 25).  On July 31, 2018, the Superior Court dismissed the 

                                           
1 “DI” refers to docket items in Superior Court case State v. Andre Murray, Case No. 

1710007866. 

2 State v. Murray, 2018 WL 1611268 (Del. Super. April 2, 2018).   

3 State v. Murray, 2018 WL 3629150 (Del. Super. July 26, 2018).  
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Indictment.  (A5 at DI 26).  On August 16, 2018 the State filed a timely notice of 

appeal to this Court.  (A5 at DI 27).  This is the State’s Opening Brief.     



3 

 

SUMMARY OF THE ARGUMENT 

I. The Superior Court abused its discretion when it did not consider the 

totality of the facts and circumstances surrounding Murray’s detention, 

by misapplying Delaware Rule of Evidence 701, improperly limiting 

the record.   

II. The Superior Court abused its discretion when it granted Murray’s 

suppression motion.  Sergeant Matthew Rosaio of the Wilmington 

Police Department possessed reasonable suspicion that Murray was in 

possession of a concealed deadly weapon.  The totality of the 

circumstances, as viewed through the eyes of a reasonable, trained 

police officer in the same or similar circumstances, combining 

objective facts with an officer’s subjective interpretation of those facts, 

demonstrated Murray possessed a concealed deadly weapon.   
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STATEMENT OF FACTS 

 At approximately 11:00 p.m. on October 13, 2017, Sgt. Matthew Rosaio 

(“Rosaio”) of the Wilmington Police Department (“WPD”) was driving an 

unmarked tan Chevrolet Tahoe, conducting proactive mobile patrol in the area of the 

200 block of South Franklin Street, a “well-known, high crime, high drug area. . . 

subject to numerous shootings [and] drug activity.”4  In this specific area of 

Wilmington, Rosaio has made numerous arrests for concealment and possession of 

firearms.5  Rosaio is an 8-year veteran of the Wilmington Police Department, who 

has received training in identifying the characteristics of an armed gunman from the 

Wilmington Police Department, the federal Bureau of Alcohol, Tobacco and 

Firearms, and the United States Department of Justice.6  For the past four years, Sgt. 

Rosaio instructed other police officers on the characteristics of armed gunmen.7  

Considerations in determining the characteristics of an armed gunman include, but 

are not limited to, “people’s behavior and the geographical locations they are in.”8  

                                           
4 A27-28.   

5 Id.  

6 A25-26.   

7 Id.  

8 A27.   
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Rosario developed an expertise with specific elements that “people display when 

they are attempting to conceal firearms from the police and the public.”9 

While in the 200 block of South Franklin Street, approaching Chestnut Street, 

Rosaio observed two male subjects, Murray and Lenwood Murray-Stokes (“Murray-

Stokes”), walking southbound on the eastern most sidewalk of the 100 block of 

South Franklin Street, towards him.10  Murray was “walking with his right arm 

canted and pinned against the right side of his body, specifically the right front 

portion of his body, which is one of the telltale signs of the characteristic of 

somebody who is armed with a handgun.”11  Rosaio explained people “often carry 

firearms in their waistband unsecured by any type of holster and in a way that they 

can control that firearm and adjust it, if need be, as they are walking so it doesn’t fall 

down through their pants or so it doesn’t reveal itself to the public.”12   

Murray’s left arm was “swinging more freely, in a more natural manner 

alongside his body,” while his right arm remained pinned against the right portion 

of his body.13  In contrast, Murray-Stokes was walking with both arms swinging, in 

                                           
9 Id.  

10 The block was “well-lit,” by residential and street lighting, as well as Rosaio’s 

Tahoe’s headlights.  Rosaio had an unobstructed view of Murray. A32-33.     

11 A31.   

12 A31-32. 

13 Id.  
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a “natural way” with a “natural gait.”14  Rosaio saw Murray hold his hand to his side 

for approximately 20 seconds.15  When Murray was 15 feet north of the intersection, 

Rosaio saw Murray look in his direction, and when Murray saw the Tahoe, he took 

a “stutter step, where he kind of stopped in his tracks.”16  Murray then “looked 

around,”17 and slowly walked forward while looking at the Tahoe.  Murray 

continued to scan the area and look behind him, exhibiting suspicious, nervous 

behavior, with his right arm pinned to his side.18   

Rosaio drove the Tahoe up next to Murray, and he parked and exited the 

vehicle.19  Murray then “stopped and began positioning himself behind Lenwood 

Murray-Stokes.”20  Murray then turned the right side of his body, which is the side 

that he had his arm pinned against his body, to blade it from Rosaio, another known 

characteristic “of someone who’s placing the side that the gun was on in a position 

where the police or the public can’t see it.”21  Murray then moved completely behind 

                                           
14 Id.  

15 Id.   

16 A34.   

17 Id.    

18 A35.   

19 A35-36. 

20 Id.   

21 A36.   
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Murray-Stokes, positioning Murray-Stokes between himself and Rosaio.22  Murray-

Stokes stopped.23 Rosaio, considering the totality of the circumstances, including 

his training and experience, concluded Murray “had a handgun on his right side.”24  

Murray began reaching for his waistband area as Rosaio drew his weapon and 

ordered him to stop and show him his hands.25  Rosaio then told Murray: “Don’t 

reach for your waistband, get on the ground.”26   Murray complied, and Rosaio 

recovered a loaded handgun.27     

    

 

 

  

                                           
22 Id.   

23 A37.   

24 Id.   

25 A37-38.  

26 A38.   

27 Id.  
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ARGUMENT 

I. THE SUPERIOR COURT ERRED WHEN IT EXCLUDED 

EVIDENCE UNDER DELAWARE RULE OF EVIDENCE 701.  

 

QUESTION PRESENTED 

 Whether the Superior Court abused its discretion in granting Murray’s Motion 

to Suppress and failing to consider evidence that Murray was armed with a handgun 

because it erred in applying Delaware Rule of Evidence (“DRE”) 701. 

 The State preserved this question below when it opposed Murray’s 

suppression motion.28 

STANDARD AND SCOPE OF REVIEW 

This Court reviews a trial court’s evidentiary rulings under an abuse of 

discretion standard.29 “An abuse of discretion occurs when a court has ... exceeded 

the bounds of reason in view of the circumstances, [or] ... so ignored recognized 

rules of law or practice ... to produce injustice.”30   

  

                                           
28  DI 10; A14-22. 

29 Smith v. State, 913 A.2d 1197, 1228 (Del. 2006) (citing State v. Dollard, 838 A.2d 

264, 266 (Del. 2003), Chapman v. State, 821 A.2d 867, 869 (Del. 2003)); See also 

U.S. v. Farrington, 58 F. App’x 919, 924 (3d Cir. 2003) (reviewing a trial judge’s 

decision to exclude reverse 404(b) evidence for an abuse of discretion).  

30 Parker v. State, 85 A.3d 682, 684 (Del. 2014) (citing Culp v. State, 766 A.2d 486, 

489 (Del. 2001) (quoting Lilly v. State, 649 A.2d 1055, 1059 (Del. 1994)).   

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307343&pubNum=162&originatingDoc=I784725ddab9f11db9127cf4cfcf88547&refType=RP&fi=co_pp_sp_162_869&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_869
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003135198&pubNum=6538&originatingDoc=I784725ddab9f11db9127cf4cfcf88547&refType=RP&fi=co_pp_sp_6538_924&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_6538_924
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001174664&pubNum=162&originatingDoc=I7d3b2eb0995411e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_162_489&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_489
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001174664&pubNum=162&originatingDoc=I7d3b2eb0995411e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_162_489&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_489
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994239180&pubNum=162&originatingDoc=I7d3b2eb0995411e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_162_1059&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1059
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MERITS OF THE ARGUMENT 

 The issue raised by Murray’s motion to suppress evidence was whether 

Rosaio did not possess reasonable articulable suspicion to stop Murray for carrying 

a concealed deadly weapon.  To make that determination, the Superior Court was to 

defer to the experience and training of the law enforcement officer,31 focusing upon 

the totality of the circumstances as viewed through the eyes of a reasonable, trained 

police officer in the same or similar circumstances, combining objective facts with 

such an officer’s subjective interpretation of those facts. 32  In this case, the Superior 

Court did not defer to the experience of the officer and did not evaluate the totality 

of the circumstances.  Thus, the court erred in excluding relevant evidence.  The 

Superior Court also erroneously applied DRE 701, limiting the evidence it would 

consider when deciding the motion to suppress.   

Sergeant Rosaio, the lone suppression hearing witness, described the 

neighborhood in which Murray was arrested as a “well-known, high crime, high drug 

area,”33 a place where Rosaio had made numerous prior arrests for weapons 

concealment.  Rosaio received training in identifying armed gunmen from the 

                                           
31 See Woody v. State, 765 A.2d 1257, 1262 (Del. 2001).  

32 See State v. Henderson, 892 A.2d 1061, 1064-65 (Del. 2006) (quoting Jones v. 

State, 745 A.2d 856, 861 (Del. 1999) (citing United States v. Ortiz, 449 U.S. 411, 

417-18 (1981)) (accord Quarles v. State, 696 A.2d 1334, 1337 (Del. 1997)). 

33 A28. 
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Wilmington Police Department, the federal Bureau of Alcohol, Tobacco and 

Firearms, and the United States Department of Justice.   For four years, Rosaio has 

instructed other officers on the characteristics of an armed gunman.  Those specific 

characteristics of an armed gunman, while possibly benign behaviors if seen by an 

ordinary citizen, inform a police officer that people are attempting to conceal 

firearms from the police and public.   

Rosaio observed Murray’s right arm was “canted and pinned against his 

body”34 which, based on Rosaio’s significant training and experience, is “one of the 

telltale signs of the characteristics of somebody who is armed with a handgun.”35  

His left arm was swinging freely, in a more natural manner, as were both arms of his 

companion.  When Murray saw Rosaio’s Tahoe, he immediately reacted, “taking a 

stutter step, where he kind of stopped in his tracks.”36  Murray then looked around, 

scanning the area, exhibiting further suspicious, nervous behavior, while his right 

arm remained pinned to his side.   Rosaio did not turn on the emergency lights to his 

vehicle, did not engage the siren, and did not block Murray’s path of direction.37  He 

pulled up parallel to Murray as Murray walked on the street.38  As Rosaio exited the 

                                           
34 A31. 

35  Id. 

36 A34. 

37 A18. 

38 A19.   
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Tahoe and approached Murray, Murray began to conceal himself behind Murray-

Stokes, in an obvious attempt to prevent Rosaio from seeing him.39  Murray then 

“bladed” his body, another characteristic of “someone who is placing the side that 

the gun was on in a position where the police or the public can’t see it.”  Murray’s 

physical response to Rosaio’s presence was an “unnatural movement.”  Based on his 

training and observations, Rosaio believed Murray possessed “a handgun on his right 

side.” As Rosaio approached, Murray began reaching for his waistband, which also 

supported Rosaio’s observations and conclusion that Murray was armed.   

The Superior Court granted Murray’s motion to suppress, concluding the State 

relied “almost exclusively on two objective facts:  1) the defendant swinging of one 

arm while holding the other close to his side, and 2) his “blading” or moving his 

body sideways when he and his walking partner stopped.”40  The court noted the 

‘other factors include the high crime neighborhood, the apparent “stutter step” and 

his “looking around” as the officer was getting out of the car, but immediately 

dismissed these factors as “chaff” – “thrown off by the essential facts that the officer 

advises his training and experience teach that the defendant was carrying a concealed 

weapon.”41   

                                           
39 Id.   

40 Murray, 2018 WL 1611268, at * 2.   

41 Id.  
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Although Murray did not argue Rosaio’s testimony and observations was 

inadmissible, and did not object to his testimony at the suppression hearing, the 

Superior Court sua sponte concluded Rosaio’s testimony was expert opinion 

testimony, as that term applies to DRE 702, and the State did not provide “scientific 

support” for Rosaio’s opinion, concluding the State failed to provide support for 

Rosaio’s opinions.42   The court explained the State failed to provide evidence of the 

“percentage of armed gunmen walk swinging one arm but not the other,” how these 

percentages may change depending “upon the time of day or the fact that it is a high 

crime neighborhood,” or, in the case of a police encounter with a citizen, “what 

percentage of the citizens turn their bodies away from the policeman.”43  The court 

further mused, of those citizens that turn their bodies away from policemen, “what 

percentage are hiding something? and of those that are hiding something, what 

percentage are hiding firearms?”44  

The Superior Court held that “‘armed gunman’ testimony in which we are 

asked to have faith is certainly not a “lay opinion” under D.R.E. 701 as it is professed 

to be based on ‘scientific, technical or other specialized knowledge’ and therefore, 

                                           
42 Id. at * 3.   

43 Id. at * 3.  

44 Id.  
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it is within the scope of D.R.E. 702.”45  The Superior Court further concluded that 

the evidence did not meet the “criteria” required by D.R.E. 702 – because it was not 

based on “sufficient facts or data,” or the “product of reliable principles and 

methods” that have been readily applied to the facts.46  In the court’s view, the 

officer’s opinion was not “science,” and, as a result, the court did not “assign it the 

weight it was obviously accorded by the officer on the night in question.”47  The 

court concluded the officer’s determination was nothing more than a “hunch that 

turned out to be correct,” and the State was asking the court to “accord it a wide path 

and backfill the logic leading to the capture of the weapon.”48   The Superior Court’s 

evidentiary ruling was erroneous, and Rosaio’s testimony was admissible pursuant 

to DRE 701, which addresses witness testimony.   

DRE 701 provides:   

If the witness is not testifying as an expert, the witness’ testimony 

in the form of opinions or inferences is limited to those opinions or 

inferences which are (a) rationally based on the perception of the 

witness and (b) helpful to a clear understanding of the witness’ 

testimony or the determination of a fact in issue and (c) not based on 

scientific, technical or other specialized knowledge within the scope of 

Rule 702.49 

                                           
45 Id.  

46 Id.  

47 Id. at * 3.  

48 Id.  

49 DRE 701.  
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Rosaio was not testifying as an expert witness as that term is defined in DRE 702. 

His testimony recounted his observations of Murray and the inferences he drew from 

those observations, based on his police training and experience.  Rosaio’s testimony 

was not based on scientific or specialized knowledge, or based on sociology-based 

surveys identifying “percentages” of certain behavior of people in the community.   

 In Bryant v. State,50 this Court has recently held that testimony regarding the 

characteristics of an armed gunman was admissible pursuant to DRE 701.51  The 

defendant in Bryant was observed grabbing for his waistband by a police officer, 

after the officer exited his patrol vehicle.52  On direct appeal, Bryant argued the State 

failed to declare the police officer an “expert witness” who impermissibly “‘profiled’ 

[Bryant] as an armed gunman” at trial.”53  This Court rejected Bryant’s claim, 

concluding the officer’s testimony that Bryant displayed the characteristics of an 

armed gunman “was relevant and based on his own impressions as a fact witness, 

and given the subject matter of the issue addressed by his testimony, would also be 

admissible under Delaware Rule of Evidence 701 as lay witness testimony.”54  Under 

                                           
50 Bryant v. State, 2017 WL 568345 (Del. Feb. 8, 2017).   

51 Id. at * 1.   

52 Id.  

53 Id.  

54 Id.   
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Bryant, the Superior Court’s determination that Rosaio’s testimony was not lay 

witness testimony, and the court’s decision to afford it no weight, was an abuse of 

discretion.   
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ARGUMENT 

II. THE SUPERIOR COURT ERRED IN GRANTING 

MURRAY’S MOTION TO SUPPRESS. 

 

QUESTION PRESENTED 

 Whether the Superior Court abused its discretion in granting Murray’s motion 

to suppress.   

 The State preserved this question below when it opposed Murray’s 

suppression motion and filed a motion for reargument.55 

    

STANDARD AND SCOPE OF REVIEW 

This Court reviews a trial court’s ruling on a motion to suppress, after an 

evidentiary hearing, for an abuse of discretion.56 “An abuse of discretion occurs 

when a court has ... exceeded the bounds of reason in view of the circumstances, [or] 

... so ignored recognized rules of law or practice ... to produce injustice.”57  To the 

extent the claim of error implicates questions of law; however, the standard of review 

                                           
55  DI 10, 19; A14-22. 

56 Loat v. State, 2017 WL 712750 (Del. 2017) (citing Lopez–Vazquez v. State, 956 

A.2d 1280, 1284 (Del. 2008)).   

57 Parker v. State, 85 A.3d 682, 684 (Del. 2014) (citing Culp v. State, 766 A.2d 486, 

489 (Del. 2001) (quoting Lilly v. State, 649 A.2d 1055, 1059 (Del. 1994)).   

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016867144&pubNum=162&originatingDoc=Icd2a658e9c1c11e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_162_1284&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1284
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016867144&pubNum=162&originatingDoc=Icd2a658e9c1c11e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_162_1284&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1284
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001174664&pubNum=162&originatingDoc=I7d3b2eb0995411e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_162_489&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_489
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001174664&pubNum=162&originatingDoc=I7d3b2eb0995411e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_162_489&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_489
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994239180&pubNum=162&originatingDoc=I7d3b2eb0995411e3a341ea44e5e1f25f&refType=RP&fi=co_pp_sp_162_1059&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1059
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is de novo.58  This Court reviews a trial judge’s factual findings to determine whether 

there was sufficient evidence to support the findings and whether those findings were 

clearly erroneous.59   

MERITS OF THE ARGUMENT 

 Murray’s motion to suppress claimed the police lacked “a reasonable 

articulable suspicion that Murray had been, or was about to, partake in criminal 

activity.”60  Murray claimed Rosaio only seized him because his “arm was not 

swinging and because Murray turned away from the officer.”61  Murray argued that 

because the officer did not allege he saw Murray had a specific item or gun in his 

waistband, and was not seen adjusting an item in his waistband, the officer lacked a 

justification to seize him.62  Murray claimed the officer “could have arguably 

engaged with Murray by asking a limited number of questions regarding their initial 

suspicion,” but the officer unlawfully seized him.63     

                                           
58 Holden v. State, 23 A.3d 843, 846 (Del. 2012) (citing Lopez-Vazquez, 956 A.2d at 

1284-85).   

59 Id. (citing Woody, 765 A.2d at 1261). 

60 A7. 

61 A11. 

62 Id. 

63 Id. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001093259&pubNum=162&originatingDoc=Icd2a658e9c1c11e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_162_1261&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1261
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 The State argued the police officer had reasonable, articulable suspicion to 

stop Murray, because Rosaio “observed distinctive actions by [Murray] that led him 

to believe [Murray] was carrying a concealed handgun.”64  Because of Rosaio’s 

observations, training and experience, he was able to identify specific characteristics 

of an armed gunman, characteristics which “may likely go unrecognized to most.”65  

Rosaio’s ability to articulate specific facts regarding Murray’s conduct established 

reasonable articulable suspicion to detain Murray.66       

At the conclusion of Rosaio’s testimony at the suppression hearing, the 

Superior Court reserved decision.  On April 2, 2018, the Superior Court issued a 

memorandum opinion granting Murray’s motion to suppress.     

The Superior Court noted:  

“there was perhaps a moment, as the officer was exiting his vehicle and 

before he drew his service revolver, where this was a Terry stop, 

requiring reasonable articulable suspicion that criminal activity is afoot 

and the subject is armed and dangerous.  But upon seeing the defendant 

turn his body, and before any “real” contact was made, the officer 

candidly testified that he was convinced the defendant was indeed 

armed and may be reaching for his pistol and thus, an arrest was 

effectuated which, as we all know, must be preceded by probable cause 

to believe a crime is being committed and the suspect committed it.”67   

 

                                           
64 A17, 19. 

65 A19. 

66  A20. 

67 Murray, 2018 WL 1611268, at * 1.   
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Based on this conclusion, the Superior Court determined the State needed to 

demonstrate probable cause to justify Murray’s detention, because the officer 

subjectively concluded Murray possessed a gun before he approached him.68  That 

determination was incorrect.  Rosaio’s testimony, as a whole, demonstrated he 

possessed reasonable articulable suspicion to detain Murray, to dispel or confirm his 

belief that Murray possessed a concealed weapon.69   

The Superior Court noted the absence of certain evidence at the hearing: “no 

‘tell-tale bulge,’ no furtive movement, no flight or abandonment, no informant tip, 

corroborated or otherwise, [and] no ‘hand-to-hand gestures.”  The Superior Court 

also dismissed Rosaio’s training and experience in “armed gunman” profiling as the 

State simply telling the court – “trust me.”70  The court also dismissed Rosaio’s 

personal observations and testimony which demonstrated reasonable articulable 

suspicion as “chaff” – Murray’s presence in a high crime neighborhood; Murray 

                                           
68 In denying the State’s Motion for Re-argument (DI 24), the court applied the 

probable cause standard to Rosaio’s conduct – “So the question was – and we 

suppose, remains – was there probable cause to point a gun at the suspect, order him 

to the ground, and take him into custody?”  Murray, 2018 WL 3629150, at * 1. 

69 The State argued Rosaio possessed reasonable articulable suspicion to justify 

Murray’s detention in its response to the motion to suppress and its motion for re-

argument.  In denying the State’s Motion for Re-argument, the Superior Court mis-

framed the State’s argument as follows: “because the defendant fit the “armed 

gunman profile” known to the arresting officer, the defendant’s conformity with the 

profile was enough probable cause to justify his arrest.”  Murray, 2018 WL 3629150, 

at* 2.   

70 Murray, 2018 WL 1611268, at * 1-2.  



20 

 

walking with his right arm pressed against his side while swinging his left arm freely; 

Murray’s evasive and nervous behavior, taking a “stutter step” and “looking around” 

as Rosaio exited his vehicle, and “blading” his body sideways as the officer 

approached.71  And, as was previously argued, the court misapplied DRE 701, failing 

to give any weight to circumstances and evidence normally considered by the court 

in reasonable articulable suspicion analysis.72 

To stop and detain a suspect, police officers must have reasonable grounds to 

suspect that the person is committing, has committed or is about to commit a crime.73  

Police officers may forcibly stop and detain a person if they have reasonable 

suspicion of criminal activity on part of that person.74  Reasonable articulable 

suspicion is defined as an officer’s ability to “point to specific and articulable facts 

which, taken together with rational inferences from those facts, reasonably warrant 

                                           
71 The Superior Court focused on Murray “swinging his left arm freely,” and did not 

credit Rosaio’s observations of Murray’s right arm.  It was Murray’s right arm, 

“canted and pinned against the right side of his body, specifically the right front 

portion of his body, which [was] one of the telltale signs of the characteristic of 

someone who is armed with a handgun.”  A31.   

72 Murray, 2018 WL 1611268, at * 3.   

73 11 Del. C. § 1902; Terry v. Ohio, 392 U.S. 1, 21 (1968).   

74 Coleman v. State, 532 A.2d 1171, 1174 (Del. 1989), cert. denied, 493 U.S. 1027 

(1990). See also United States v. Place, 462 U.S. 696, 702 (1983); Terry, 392 U.S. 

at 22.   
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the intrusion.”75  A reasonable articulable suspicion determination “must examine 

the totality of the circumstances surrounding the situation as viewed through the eyes 

of a reasonable, trained police officer in the same or similar circumstances, 

combining objective facts with such an officer’s subjective interpretation of those 

facts.”76  Included in that determination are “inferences and deductions that a trained 

officer could make that might well elude an untrained person.”77  “Reasonable 

articulable suspicion is a less demanding standard than probable cause and requires 

a showing considerably less than preponderance of the evidence.”78  

The Superior Court erred in applying a probable cause analysis to the motion 

to suppress.  It also erred by not considering Rosaio’s testimony through the eyes of 

a “reasonable, trained police officer.” The Superior Court did not “defer[] to the 

experience and training of law enforcement officers,” and openly questioned why 

the court needed to do so here.79  

                                           
75 Henderson, 892 A.2d at 1064; Coleman, 562 A.2d at 1174 (citing Terry, 392 U.S. 

at 21). 

76 Henderson, 892 A.2d at 1064-65 (quoting Jones v. State, 745 A.2d 856, 861 (Del. 

1999) (citing United States v. Cortez, 449 U.S. 411, 417–18 (1981)); accord 

Quarles, 696 A.2d at 1337;  

77 Harris v. State, 806 A.2d 119, 127 (Del. 2002). 

78 Woody, 765 A.2d at 1263 (quoting Illinois v. Wardlow, 528 U.S. 119, 123 (2000). 

79 Id. at 1263. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989119074&pubNum=162&originatingDoc=I3c3762558c1711dab6b19d807577f4c3&refType=RP&fi=co_pp_sp_162_1174&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1174
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131212&pubNum=708&originatingDoc=I3c3762558c1711dab6b19d807577f4c3&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131212&pubNum=708&originatingDoc=I3c3762558c1711dab6b19d807577f4c3&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999283516&pubNum=162&originatingDoc=I3c3762558c1711dab6b19d807577f4c3&refType=RP&fi=co_pp_sp_162_861&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_861
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999283516&pubNum=162&originatingDoc=I3c3762558c1711dab6b19d807577f4c3&refType=RP&fi=co_pp_sp_162_861&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_861
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103158&pubNum=708&originatingDoc=I3c3762558c1711dab6b19d807577f4c3&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997150643&pubNum=162&originatingDoc=I3c3762558c1711dab6b19d807577f4c3&refType=RP&fi=co_pp_sp_162_1337&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_1337
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This Court has previously addressed the types of errors that the Superior Court 

made in the reasonable articulable suspicion analysis in this case.  In State v. Brady, 

this Court held:  

[W]e think that the Superior Court did not give adequate weight to the 

principle that reasonable suspicion should be evaluated in the context 

of the totality of the circumstances as viewed through the eyes of a 

reasonable officer with the same knowledge and experience as [the 

detective] and [the probation officer], combining objective facts with 

the officer’s subjective interpretation of those facts.80 

 

The evidence presented at the suppression hearing demonstrated Rosaio 

developed reasonable articulable suspicion to detain Murray and investigate whether 

he possessed a concealed deadly weapon.  Murray was walking, at night, in a “well- 

known, high crime, high drug area,”81 which was subject to numerous shootings and 

drug activity.  Rosaio had made numerous prior arrests in this specific area for 

concealment and possession of firearms.  Rosaio received training in the 

characteristics of an armed gunman from at least three law enforcement agencies, 

and for four years he instructed other law enforcement officers on the characteristics 

of an armed gunman.  Familiar with specific characteristics armed gunmen 

demonstrate when they are attempting to conceal weapons from law enforcement 

and the public, Rosaio observed several specific characteristics Murray exhibited as 

                                           
80 State v. Brady, 2016 WL 7103408, at * 2 (Del. Dec. 5, 2016). 

81 A28. 
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he walked down the block.    First, Murray walked with his right arm “canted and 

pinned against the right side of his body, specifically the right front portion of his 

body.”82  To Rosaio, this was a “tell-tale sign of the characteristics of somebody who 

is armed with a handgun.”83  Rosaio continued to watch Murray, and after about 20 

seconds, as Murray continued to hold his right arm at his side, Rosaio saw Murray 

look in his direction and see the Tahoe he was driving.84  Murray then stutter-stepped 

and scanned the area, “exhibiting suspicious, nervous behavior.”85  Rosaio then 

parked the vehicle and exited it, without turning on his vehicle’s emergency 

equipment, announcing his presence, or addressing Murray in any way.  As Rosaio 

approached, Murray stopped walking and positioned himself behind Murray-Stokes, 

so Rosaio might not see him.86  Rosaio then saw Murray turn, or “blade,” the right 

side of his body from Rosaio’s view, another known characteristic of an armed 

gunman, “placing the side that the gun was on in a position where the police or the 

public can’t see it.”87  As Rosaio continued to approach and ultimately drew his 

weapon, Murray began reaching for his waistband area, an additional indication he 

                                           
82 A31. 

83 A31. 

84 A34.   

85 A35.   

86 A35-36.   

87 A36. 
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was concealing a weapon.88  After seeing Murray reach for his waistband, Rosaio 

ordered him to stop and get on the ground.89   

 The circumstances of Murray’s detention are almost identical to those this 

Court addressed in Lum v. State.90  In Lum, the defendant claimed the Superior Court 

erred by denying a motion to suppress a handgun seized as the product of an “illegal” 

search.91  WPD Detective Rosaio, working alongside a probation officer, observed 

Malcolm Lum (“Lum”) “walking in a circuitous route, seeming to avoid [the police 

officer’s] patrol car with a ‘nervous demeanor’ and ‘constantly checking [the car’s] 

whereabouts.92  Rosaio also saw Lum exhibiting ‘canting’ behavior of an armed 

gunman by appearing to secure a gun in his waistband.93  Rosaio and his partner then 

exited their car to detain Lum and search his companion.94  This Court concluded 

the State established reasonable articulable suspicion, finding that  “evidence in the 

record, including the fact that Lum was acting suspiciously in a high crime area and 

                                           
88 A37-38.   

89 A38.   

90  2018 WL 4039898 (Del. Aug. 22, 2018).   

91  Id. at * 1. 

92 Id.  The “Detective Rosaio” in Lum is the same officer who observed Murray here. 

93 Id.  

94 Id.  
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appeared to be armed and avoiding the officer’s patrol car, supports the Superior 

Court’s finding that the officers had a reasonable suspicion to stop Lum.”95 

 In Cropper v. State,96 WPD officers stopped a vehicle for a registration 

violation.97  Cropper was in the front passenger seat of the car.98  As the police officer 

spoke to Cropper, he noticed Cropper’s responses to questions were very “clipped,” 

he was short of breath, he had a hard time making eye contact with the officer, and 

his hands were slightly shaking.99  The officer knew Cropper, and his demeanor was 

inconsistent as compared to several prior interactions with him.100   

Cropper was asked to exit the car, as the police were going to have it towed.101  

When he exited the car, the officer noted Cropper “kept his hands facing away from 

his body.”102  The officer asked Cropper if he was carrying something, and, with 

some difficulty, Cropper responded “no.”103  At that point, the officer directed 

                                           
95 Id.   

96 123 A.3d 940, 943 (Del. 2015). 

97 Id.  

98 Id.  

99 Id.  

100 Id. 

101 Id.  

102 Id.   

103 Id.  
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Cropper to put his hands on the car so he could pat him down.104  During the pat-

down, the officer recovered a handgun from Cropper’s pants waistband.105   

Cropper moved to suppress the handgun, arguing the officer did not possess a 

reasonable, articulable suspicion to pat him down.106  The officer testified he knew 

Cropper and Cropper’s demeanor was markedly different than his demeanor on 

several prior occasions, and based on his training in identifying characteristics of an 

armed gunman, the officer concluded “the behaviors exhibited by Cropper were 

indicative of a person armed with a firearm.”107  In affirming the Superior Court’s 

denial of Cropper’s motion to suppress, this Court concluded “based upon the 

combination of [the officer’s] specialized objective training and subjective 

familiarity with Cropper’s normal behavior, [the officer] had a reasonable believe 

Cropper was armed and presently dangerous.”108   

 A similar outcome was reached in Loat v. State.109  The defendant in Loat and 

his co-defendant, Vaughn Rowe, were walking in the 500 block of Maryland 

                                           
104 Id. 

105 Id.   

106 Id. at 942. 

107 Id. at 945. 

108 Id. at 946. 

109 2017 WL 712750 (Del. Feb. 22, 2017).   
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Avenue.110  As Rowe walked, he kept “reaching for his waistband, leading detectives 

[conducting surveillance] to believe he was carrying a gun.”111  The undercover 

police officers who observed Loat and Rowe requested assistance from uniformed 

officers to assist them in approaching the two men.112  When the police approached 

Loat and asked to speak with him, Loat took off running.113  Loat was eventually 

captured, and the police found a handgun 10 feet from where he was apprehended.114  

Loat filed a motion to suppress, claiming the police lacked reasonable articulable 

suspicion to detain him.  The Superior Court denied the motion, concluding the 

police had reasonable suspicion to believe Loat was carrying a concealed weapon, 

because Loat was observed in a high crime area, and one of the detectives on scene 

knew Loat had access to firearms because the detective had recently executed a 

search warrant at Loat’s home that yielded weapons.115  The Superior Court also 

concluded that when Loat fled, there was reasonable suspicion that Loat was 

armed.116   

                                           
110 Id. at * 1. 

111 Id.  

112 Id.  

113 Id. 

114 Id. 

115 Id. at 2. 

116 Id. 



28 

 

 This Court affirmed the Superior Court’s decision, concluding the State 

demonstrated reasonable articulable suspicion on several independent bases to 

detain Loat.  This Court has long held “[p]resence in a high crime area and 

unprovoked headlong flight are factors that can be considered in the reasonable 

suspicion analysis.”117   When Loat fled, the police knew he had access to weapons 

because they had previously executed a search warrant at Loat’s house and found 

guns.118  These three facts (presence in a high crime area, unprovoked flight and 

knowledge of possible access to weapons) established reasonable articulable 

suspicion.  Additionally, this Court also noted “[A]s Loat was running, he grabbed 

at his waistband, leading Corporal Moore to believe he was reaching for a gun.  Thus, 

Corporal Moore had reasonable suspicion to stop him.”119     

 In Flowers v. State,120 this Court again considered whether law enforcement 

possessed reasonable articulable suspicion when they detained Ron Flowers 

(“Flowers”).  The police officer observed Flowers “blading” his body – showing the 

narrower side of his body, while one officer observed a rectangular object under 

clothing on the right side of his body, in his waistband.  Based upon his training and 

                                           
117 Id. at 3.  

118 Id. 

119 Id.   

120 Flowers v. State, 2018 WL 4659227 (Del. Sept. 27, 2018). 
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experience, the officer concluded Flower’s actions were consistent with a person 

attempting to conceal a weapon – committing the crime of CCDW.121  The officer 

exited his vehicle and ordered Flowers and his associates to the ground.122  The 

Superior Court concluded the quantum of suspicion that the officer possessed 

constituted reasonable articulable suspicion.123   

 This Court affirmed, noting: 

In this case, Corporal Lynch testified that he had made many arrests 

based upon the “blading” movement and had received training in the 

police academy and from courses on street crime as to how to recognize 

the characteristics of an armed person.  Lynch ordered Flowers to the 

ground because he believed Flowers was armed after seeing Flowers 

grab a rectangular object protruding from Flower’s waistband.  The trial 

court had also noted that the location of Flowers’ stop was in a high-

crime area and it occurred late at night.  Based upon this record, the 

evidence supports a finding of reasonable articulable suspicion.124 

 

 The Superior Court erred in granting Murray’s motion to suppress.  In light of 

prevailing case law and based on the totality of the circumstances, viewing the 

incident through the eyes of a reasonable, trained police officer in the same or similar 

circumstances, combining objective facts with that officer’s subjective interpretation 

of those facts, the Superior Court erred in granting Murray’s motion to suppress.  

                                           
121 Id. at *5. 

122 Id. 

123 Id. 

124 Id. at *6. 
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Sgt. Rosaio possessed reasonable articulable suspicion to approach Murray and 

detain him.     
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CONCLUSION 

The Superior Court abused its discretion in granting Murray’s motion to 

suppress.  For the foregoing reasons, the judgment of the Superior Court should be 

reversed. 
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