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NATURE AND STAGE OF THE PROCEEDINGS

Appellant Jason White was arrested on August 16, 2018. (Al). A New
Castle County Grand Jury first indicted Mr. White on October 22, 2018. (Al).
New Castle County Grand Juries subsequently reindicted Mr. White two more
times on October 14, 2019 and October 28, 2019. (A3). The final indictment
charged Mr. White with Drug Dealing four grams or more of heroin (Count 1),
Drug Dealing 20 grams or more of methamphetamine (Count 3), Drug Dealing 30
doses or more of Fentanyl (Count 5), Aggravated Possession of five grams or more
of heroin (Count 2), and Aggravated Possession of 25 grams or more of
methamphetamine (Count 4), and three counts of misdemeanor Endangering the
Welfare of a Child (Counts 6-8). (A7-10).

This case proceeded to trial on November 19, 2019. A jury was selected on
November 19, 2019 and the trial commenced that day. (A4). The trial lasted three
days, concluding on November 21, 2019. (A4). The jury deliberated on
November 22, 2019 and announced its verdict that day. The jury found Mr. White
guilty of all charges. (A4). The Court revoked Mr. White’s bail and ordered a
presentence investigation. (A4).

Sentencing was held via Zoom on August 28, 2020. (A132-171). At
Sentencing, the Aggravated Possession of Heroin and Aggravated Possession of

Methamphetamine charges, Count 2 and Count 4, merged with the Drug Dealing
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Heroin and Drug Dealing Methamphetamine charges, Count 1 and Count 3.
(A168). The Superior Court sentenced Mr. White as follows:

. For Drug Dealing Heroin, Tier 4 (Count 1): 25 years of Level 5
incarceration suspended after 2 years for 2 years at Level 4, DOC discretion,
suspended after 6 months for 18 months at Level 3. (A165).

o For Drug Dealing Methamphetamine, Tier 4 (Count 3): 2 years of
Level 5 incarceration (minimum mandatory sentence). (A166).

o For Drug Dealing Fentanyl, Tier 2: 2 years of Level 5 incarceration
(minimum mandatory sentence). (A166).

J For each Endangering the Welfare of a Child charge (Counts 6-8): 1
year of Level 5 incarceration suspended for 1 year Level 3. (A167).

At the Zoom Sentencing Hearing, Mr. White was also sentenced for charges
from other cases in which he entered pleas of guilty. (A166). For those offenses,
the Court sentenced Mr. White to an additional 4 years of Level 5 incarceration.
(A166). Mr. White does not appeal those sentences. The Court ordered that all
sentences of Level 5 incarceration be served consecutively and that all terms of
probation run concurrently. (A168).

A timely Notice of Appeal was filed on September 27, 2020. (AS5). This is

Mr. White’s Opening Brief.



SUMMARY OF THE ARGUMENT

1. The Superior Court abused its discretion when it admitted text
messages from a cell phone seized during the execution of a search warrant
because the State failed to authenticate the texts pursuant to D.R.E. 901.

2. The Prosecutor made improper arguments during his rebuttal
summation by stating his personal opinion about a piece of evidence, misstating

the burden of proof, and denigrating the role of defense counsel.



STATEMENT OF FACTS

The Execution of the Search Warrant and Arrest

Sometime in 2018, New Castle County Police officers became aware of drug
activity at 115 Cross Avenue in New Castle. The New Castle County Police,
(“NCCPD”), commenced an investigation. Detective Jared Miller of NCCPD
applied for and obtained a search warrant for that residence. Just after 6:00 A.M.
on August 16, 2018, NCCPD officers, including a SWAT team, executed the
search warrant at 115 Cross Avenue. (A21).

NCCPD officers led by SWAT Team member Detective Ashby knocked and
announced that they had a warrant and breached the door. (A45). Another SWAT
officer, Detective Raftery, broke the bathroom window of the house and monitored
the bathroom. (A40). When officers went inside through the front door, they
encountered dogs, two men, and a child. (A45). One of the men told the officers
that he would secure the dogs in a cage in the house and the officers allowed him
to do so. (A45).

Soon after the officers’ entry into 115 Cross Avenue, Detect Raftery saw a
man walk into the bathroom and then quickly turn around and walk away from the
bathroom. Raftery ordered the man to put his hands up. The man did not put his
hands up, but instead left the bathroom and went into another room. (A42).

Detective Raftery did not see the man holding anything. (A42). At trial, Detective
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Raftery identified that man who did not put his hands up and walked out of the
bathroom as Appellant White. (A40-41).

Detective Ashby monitored the hallway while police secured the house. He
saw a man bending down and picking something up and moving it into the back
bedroom. The man looked like he was throwing something into the room. (A45).
Detective Ashby told the man to leave that room. The man left the bedroom after
being told to do so several times. (A45). The man who was ordered to leave the
back bedroom several times was Mr. White. (A45). Detective Ashby was wearing
a body camera when police breached the door at 115 Cross and secured the house.
That footage was played for the jury at trial. (A46).

After the house was secured by the SWAT team, investigating officers led
by Detective Jared Miller conducted a search. In the back right rear bedroom,
detectives located small bags of heroin and fentanyl. There was also a large
amount of methamphetamine on the floor behind the dresser. That substance was
collected, tested, and determined to be a combination of methamphetamine and
fentanyl weighing over 38 grams. (A58). Another bag was collected behind the
dresser in that same room. That bag contained heroin and fentanyl and weighed
12.211 grams. (AS57). Six other smaller bags were also found behind the dresser
or on the floor all of which contained heroin, fentanyl, methamphetamine,

oxycodone, tramadol, or some combination thereof and each weighed about a gram
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or less. (A54-55; A58-59). Another package found in the same back bedroom
weighed 33.959 grams and contained methamphetamine, tramadol, heroin, and
fentanyl. (AS59). One last bag of fentanyl weighing 4.348 grams also was located
behind the dresser on the floor of the same bedroom. (A59).

Additionally, detectives found a pile of pills on the floor in the back
bedroom. They were round tablets that appeared to be oxycodone pills. (A59-
A60). Testing determined that the pills were actually fentanyl, not oxycodone.
(A59). Detectives also found another collection of pills, some of which appeared
to be oxycodone pills and some with no markings on them. Testing determined
that all of those pills actually contained methamphetamine, cocaine, and
oxycodone. (A60-A61). The back bedroom where all the drugs were found
belonged to Jessica Etsy. (A61). She was not home when NCCPD conducted the
search. (A61).

In the front bedroom, detectives found a small amount of marijuana, a box of
empty plastic baggies, cut straws, and a smoking pipe. (A23). Detectives
discovered a digital scale and glass smoking pipe near the fireplace in the living
room. (A28).

During the search, detectives located three cell phones in the front bedroom.
(A31). One of the phones contained information detectives found relevant to their

investigation. (A68). The phone itself indicated that the owner’s name was “Joe
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Schmoe.” (A69). NCCPD detectives did not seek subscriber information for that
phone from the cell phone service provider. (A75).

The Admission of the Text Messages into Evidence

The State sought to admit numerous text messages at trial. The trial judge
found the State’s evidence to be disorganized and confusing:

So I’ve gone through two documents. Tell me—I'm still
at a loss as to what you’re—how you’re going to get it in.
I mean, there are parts of this ... conversation that is
reasonable to assume perhaps drug-related ... then
there’s random things that he thinks involves drugs
which I can’t make any connection to. I mean, I spent
now 10 minutes going through the document, and I can
pinpoint blocks of texts that make sense. But putting this
document in is meaningless. I mean, I don’t know what
you’re trying to get to, how you’re going to get to it. Get
[the officer] to testify that I sat there and pulled out these
text messages. Yeah. And now what? (A65).

The prosecutor said that the State’s drug dealing expert would be able to
explain how the text messages could be interpreted as evidence of drug
transactions. (A65-66). The trial court still expressed skepticism at the relevance
of the text message evidence:

But the document as it’s created just putting it in doesn’t
explain anything. It’s just random text messages. ... Do
you understand my problem? I mean, you have evidence

here that is relevant. It’s just not in the form that is
logical in the sense of how to put it in. (A66).



Defense counsel also objected to the admission of the text messages. He
argued that the State failed to establish a sufficient foundation linking the evidence
to Mr. White:
I don’t believe there’s any type of subscriber information
that indicates this phone was ... maintained by Jason
White. [ don’t think there’s anything that could
definitively tie it to him in that fashion.

(A67-68).

After debate, the trial court leaned towards allowing the text messages to be
admitted into evidence:

I think your expert, if he wants to, he can look at these
and then say, you know, ... [this] or that word is used
and this is how they communicate. I’m willing to let you
go down that road. It’s not how I would do it, but I gave
up that obligation 25 years ago when I left. But I don’t
think it’s fair for him to say from this time to this time it
looks like a drug transaction.
(A68).

The trial court also permitted additional voir dire pertaining to the text
messages. Defense counsel inquired about the State’s choice not to call the tech
crimes detective to explain how the texts were obtained from the phone; the State’s
failure to obtain subscriber information for the cell phone; and, the fact that there

was a single text message from a woman named “Cass” which stated, “I told him

your name is Jason White.” (A69-70). Prior to ruling, the Court remarked:
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I’m going to think about it. I can’t remember the last
time I had a case that somebody didn’t go and get the
subscriber information. Maybe they did and nobody
knows about it in the courtroom ... And I have a
document here that are random calls, disorganized that
are not put in a logical fashion to reflect a drug
transaction. There is no question in my mind that they
do, but I’'m not sure how you’re going to present it to the
jury. ... So let me look at the documents. We stand in
recess.

(A70).

During a break, the Court highlighted certain text messages it found relevant
and also redacted certain messages that it would not admit and gave the documents
to the State so that it could redact the messages in accordance with the Court’s
ruling:

I’ve highlighted the conversations or text messages that I

think are relevant ... there’s some taken out. So we’ll

proceed forward with the understanding that we’ll give

these documents to the State, ask them to redact the

portions that I have ruled are not coming in. (A71).
The Court also stated that it would give a Getz instruction at the appropriate time.
(A71).

Defense counsel then clarified his objection to the text messages:

Your Honor, I just wanted to make sure that I address
this on the record, so I didn’t waive it. The foundation
objection that I had ... was based upon that there didn’t
seem to be any time of verification that this was a phone
that was subscribed to by Mr. White and the connection
of one cell phone text and one response basically 27 or
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28 hours later which is insufficient. So I want to note my
objections....

(A71).
The Court responded:
[ think that goes to weight and not to admissibility.
Certainly it’s an area that I would like cross-examination
on. ... [T]here’s been testimony ... that this is a room
that he occupied, this is a phone that was found in that
room, and ... the subscriber information perhaps either
wasn’t received or doesn’t match doesn’t foreclose the
admissibility of it. It certainly goes to weight that the
jury should hear. (A71).
After redacting the text messages as ordered by the trial judge, the text
messages were admitted as State exhibits and reference was made to the text
messages during the testimony of Detective Miller, the Chief Investigating Officer,

and Detective Schupp, the drug dealing expert called by the State. (A75; A96-98).

Appellant White’s Post-Arrest Statement

In addition to the text message evidence, the State admitted Mr. White’s
brief statement to police officers at 115 Cross Avenue when they searched the
house as well as another statement he made at the police station that was recorded.
(A64). At the house, Mr. White said that he did not know about the drugs in the
house, that he slept on the couch, and that he had been staying at the house for two
weeks. (A75). In the recorded statement at the police station, Mr. White admitted
to dumping “ice.” (A64). “Ice” is a nickname for methamphetamine, which
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detectives found on the floor in Etsy’s bedroom. (A64). Mr. White said he
thought there was about 30 grams of crystal meth in the house. (A77). He also
said he had less than ten grams of heroin in smaller bags and that the big bag of
heroin in the house weighed 10 grams. (A76). Mr. White also admitted in the
interview that he possessed drugs at 115 Cross Avenue. (A70).

Excerpt from Wire-Tap Phone Call

The State also played excerpts of phone calls purportedly between Mr.
White and other people that were being investigated in a separate wiretap
investigation. (A78). These calls occurred around the date that detectives
searched the residence at 115 Cross Avenue. The State argued that on these phone
calls, Mr. White spoke to the targets of the wiretap investigation, namely, Victor
Fairley and Angel Cunningham. (A78). The jury heard calls between Mr. White
and Fairley from 9:00 P.M. and 10:20 P.M. from day prior to the search. (A79).
The jury also heard another call between Mr. White and Fairley that occurred
shortly after the search. (A79). The sound quality of these calls was extremely
poor. The trial judge remarked:

I mean, I have all of a sudden in the middle of the trial a
wiretap. [’ll be candid with you. If you think anybody in
this courtroom heard anything that was said on this tape,
I assure you that they didn’t because it was almost
inaudible.

(A81).
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The Detective from the wiretap investigation was asked about the subscriber
information for the calls that purportedly occurred between Fairley and Mr. White.
The wiretap detective testified that he did not recall what the subscriber
information was for that phone; but, that it was requested as a part of that
investigation. (A81-82). The detective from the wiretap investigation testified that
the person on the phone speaking with Fairley sounded like Mr. White. (A79). No
subscriber information for the ZTE cell phone seized from the front bedroom at
115 Cross Avenue that the State found relevant to the investigation was presented
to the jury at trial.

The State’s Drug Expert

Detective Alexis Schupp of the Wilmington Police Department was called as
an expert witness for the State. He testified that given the amount, variety of
drugs, the nature and quantity of the paraphernalia found in the residence, and the
text message and wiretap evidence, that the heroin, fentanyl, and
methamphetamine found in the residence were possessed with the intent that they
be sold or distributed, and was not possessed for personal use. (A98).

Appellant White elected not to present any evidence at trial and rested his

case after the State rested their case-in-chief. (A113).
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The Prosecution’s Rebuttal Argument

In the rebuttal portion of closing argument, after giving his interpretation of
a conversation that occurred during one of the wiretap calls, the prosecutor stated,
“I think right there that pretty much explains where the stuff [drugs] went....”
(A123). Shortly thereafter, the prosecutor related, “Mr. [defense counsel] in doing
his job for his defendant, tries to raise as much reasonable doubt as he can....”
(A124). Then, moments later the prosecutor argued: “One of the ways Mr.
[defense counsel] attempted to raise issues with reasonable doubt is based on the
defendant’s own statement to Detective Miller....” (A124). At the trial, no

objections were made to these comments by the prosecutor.
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ARGUMENT I

THE TRIAL COURT ERRED IN ADMITTING TEXT
MESSAGES THAT PURPORTEDLY ORIGINATED FROM A
CELL PHONE FOUND IN APPELLANT WHITE’S ROOM
SINCE THE PROSECUTION FAILED TO ESTABLISH A
SUFFICIENT FOUNDATION THAT THE RELEVANT TEXT
MESSAGES WERE FOUND ON MR. WHITE’S PHONE OR
WERE AUTHORED BY MR. WHITE.

A. Question Presented.

Whether the trial court erred when it admitted text messages that were
purportedly from a phone found during the search of Appellant’s room where the
State never obtained subscriber information from the cell phone provider and the
State failed to provide any first-hand knowledge about the recovery of the phone
from the room and the recovery of the text messages from the cell phone? This
issue was preserved by timely objection and argument.!

B. Standard and Scope of Review.

This Court reviews the trial court’s evidentiary rulings for abuse of
discretion.? An abuse of discretion occurs when the trial judge “has exceeded the
bounds of reason in view of the circumstances or so ignored recognized rules of

law or practice so as to produce injustice.” If this Court finds an abuse of

! (A71).

2 Stickel v. State, 975 A.2d 780, 782 (Del. 2009).

3 Firestone v. Tire & Rubber Co. v. Adams, 541 A.2d 567, 570 (Del. 1988).
[14]



discretion, the final inquiry is whether the error caused Mr. White significant
prejudice.?

C.  Merits of Argument.

The State failed to properly authenticate the text messages pursuant to
D.R.E. 901. “Authentication is an indispensable condition precedent to the
admissibility of documentary evidence.” While this Court has not explicitly
outlined a framework for the admission of text message evidence in court
proceedings, it has referenced “the importance of proper authentication in
electronic communication” and the American Law Reports pertaining to this

issue.®

The proponent seeking to admit a piece of writing must produce evidence
“sufficient to support a finding that the matter in question is what its proponent

claims.””  Authenticity can be based entirely upon circumstantial evidence.®

Furthermore, proof of authorship does not need to be conclusive; but, “a prima

4 Seward v. State, 723 A.2d 365, 372 (Del. 1999) (citations omitted).
> State v. Zachary, 1.D. No. 1208018630, *4, 2013 WL 3833058 (Del Super.
Ct. Jul. 16, 2013) (citing D.R.E. 901(a))
6 Swanson v. Davis, No. 64, 2013, at 9§ 20, 69 A.3d 372 (Del. 2013) (ORDER)
(citing Jay M. Zitter, Authentication of Electronically Stored Evidence, Including
Text Messages and E-Mail, 34 A.L.R. 6th 253 (2008)).
! Zachary, 1.D. No. 1208018630, at *4.
8 D.R.E. 901(b)(4).
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facie showing of the author’s identity must be established for the writing to be
admissible.”

In the context of social media evidence, this Court has held that a social
media post may be admitted where the proponent provides evidence “sufficient to
support a finding by a reasonable juror that the proffered evidence is what the
proponent claims to be.”!® As explained in the Statement of Facts, the State sought
to introduce several text messages that were purportedly located in one of the cell
phones found in a bedroom that the State alleged was where Mr. White lived at
115 Cross Ave.!!

The State used extensive second-hand knowledge to attempt to make a
prima facie case that the text message came from the ZTE cell phone purportedly
found in the bedroom that the State argued was Mr. White’s phone. The State
sought to admit the messages through its Chief Investigative Officer, Detective
Miller. First, Detective Miller testified that another officer, not him, found three
cell phones in the room that the State represented as Mr. White’s bedroom;

however, Miller did not know where two of the phones were found. ‘“There were

three phones found in the room. I believe that to be one of them. ...The other two

? Zachary, 1.D. No. 1208018630, at *5 (citing United States v. Amer. Radiator
& Standard Sanitary Corp., 433 F.3d. 174, 192 (3d Cir. 1970), cert. denied, 401
U.S. 948 (1971)).
10 Parkerv. State, 85 A.3d 682, 683 (Del. 2014).
1 See pages 6-10, supra.
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I’m not exactly sure where in the room they were found.”!?> The prosecutor then
specifically asked where in the room the phone was found from which the State
sought to admit the text messages. Detective Miller did not know:

Q [the prosecutor, referencing a photo]: Okay. And do you know which of

the cell phones this one was, Detective?

A [Det. Miller]: 1 don’t recall specifically, no.'?

In addition to not knowing exactly where the phone was found, Detective
Miller then explained that another officer, who never testified at the trial, took the
cell phones that were seized and obtained data from them. Detective Miller had no
first-hand knowledge of how the phones were handled, exactly what was done with
them, or that the text messages the State sought to admit came from the phone that
he attributed to Mr. White. Miller testified: “The [tech] crimes detective would
retrieve the cell phone from the evidence storage area and then use various
programs to download the information onto a forensic report, which would be
provided to me.”!* Then the prosecutor asked, “I guess what’s the involvement of

29

the tech crimes person? Do they view the phone? Is it simply—.” Detective
Miller answered, “I don’t know. I think it’s more functional. They’re basically

responsible for downloading the information.”!> Detective Miller explained that to

his knowledge a report is generated from the download and that another detective

2 (A31).
3 (A31).
4 (AG62).
15 (A62).
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did all of that work with the cell phones seized. “They [the cell phones] were all
downloaded by Detective Burse in the tech crimes unit.”!® Detective Burse was
not called by the State to testify as to what he did with the cell phones seized, to
what programs or software he used, or to what reports were generated as a result of
his work with the seized cell phones.

In addition to the lack of first-hand knowledge as to where exactly the
phones were found and how the tech crimes detectives extracted text messages
from one of the phones, Detective Miller also did not ascertain or know the
subscriber information from the cell phone provider for the phone in question.
Neither the parties, nor the Court, knew if Jason White or another person was the
registered user of the phone with the cell phone company.!’

Other than the second-hand knowledge that the phone was found in Mr.
White’s bedroom, the only other evidence linking Mr. White to the text messages
was one message allegedly found in the phone by the tech crimes detective who
never testified. That message stated something to the effect of, “I told him your

name is Jason White....”!8

This message purportedly was from a person in the
phone labelled “Cass”. According to Detective Miller, the name of Mr. White’s

girlfriend was “Cass”.

16 (A62).
17 (A70).
18 (A69).
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As the Superior Court has previously observed:

[T]he State, as the proponent of text message evidence,
must explain the purpose for which the text messages are
being offered and provide sufficient direct or
circumstantial evidence corroborating their authorship in
order to satisfy the requirements of D.R.E. 901."°

In this case, the second-hand testimony concerning the recovery of the cell
phone from 115 Cross Avenue, the second-hand testimony about the recovery of
the text messages from the phone itself, and the lack of subscriber information,
were insufficient to establish a prima facie showing that the text messages actually
originated from the phone that the State alleged and actually were authored by Mr.
White. Based on such an insufficient foundation, the trial court erred in admitting
the text messages.

The trial court’s error caused Mr. White significant prejudice. Using the text
messages, the drug expert called by the State rendered an opinion that the drugs
found at 115 Cross were possessed for sale or dealing, not for personal use.?’ The
prosecutors also discussed the text message contents both in closing argument and
rebuttal. In closing, the prosecutor argued:

We also had text message conversations between the
defendant, conversations that were extracted from the
ZTE cell phone, Jason White’s cell phone. In those

conversations he’s talking about Fet, he’s talking about
an ounce of glass, people are asking—numerous

19 Zachary, 1D. No. 1208018630, at *7.
20 (A96-98).
[19]



individuals are asking him about these. Someone is

asking him about ice cube trays. Think about it. Have

you had someone text—does it makes sense that

someone would text about an ice cube tray? Detective

Schupp came on, testified, and he was able to show you

that those conversations were indicative of drug dealing.
(A117).

In rebuttal, the prosecutor argued: “The defendant did say he wants to take
[responsibility for] everything, ...and the State submits that’s what the evidence
does indeed show if you look at the defendant’s cell phone conversations with that
ZTE cell phone: heroin, meth, Fet [fentanyl].” (A124).

The admission of the text message evidence was central to Appellant
White’s three drug dealing convictions since they linked him to the drugs in
question. As a result of the error in admitting the text messages without a

sufficient evidentiary foundation, Mr. White’s three drug dealing convictions must

be reversed.
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ARGUMENT 11

THE PROSECUTOR’S IMPROPER COMMENTS IN
REBUTTAL SUMMATION VIOLATED APPELLANT’S
STATE AND FEDERAL CONSTITUTIONAL RIGHTS TO A
FAIR TRIAL AND REQUIRE REVERSAL OF APPELLANT’S
CONVICTIONS.

A. Question Presented.

Whether the prosecutor’s improper remarks in rebuttal argument require
reversal of Mr. White’s convictions?

At trial, no objection was made during the State’s rebuttal summation when
the prosecutor interjected his personal opinion regarding the wiretap phone call
recording, misstated the burden of proof, and denigrated theh role of defense
counsel. Appellant White submits that it would be in the interests of justice to
review the prosecutor’s improper comments for the first time on appeal since they
impact Appellant’s substantial rights including his right to a fair trial as guaranteed
by the Delaware and United States Constitutions. Furthermore, reviewing this

issue on appeal would insure the fairness and integrity of the trial process.

B. Standard and Scope of Review.

This 1ssue was not raised to the Court below. This Court reviews statements

made by the prosecution during closing arguments without an objection from the

[21]



defendant for plain error.?! Also, this Court examines the record de novo to
determine whether prosecutorial misconduct occurred.”> If no misconduct
occurred, the analysis ends. If the prosecutor did engage in misconduct, this Court
applies the Wainwright standard under which the error complained of must be
clearly prejudicial to a defendant’s substantial rights as to jeopardize the integrity
of the trial process.?® Plain errors are those “material defects which are apparent
on the face of the record, which are basic, serious and fundamental in their
character, and which clearly deprive an accused of a substantial right, or which
2924

clearly show manifest injustice.

C.  Merits of Argument.

This Court has repeatedly stressed that the prosecutor in representing the
people has a responsibility to ensure that a defendant’s trial 1s fair: “It is [the
prosecutor’s] duty to see that the State’s case is presented with earnestness and

vigor, but it is equally his duty to see that justice be done by giving the defendant a

21 Czech v. State, 945 A.2d 1088, 1098 (Del. 2008).

22 Baker v. State, 906 A.2d 139, 150 (Del. 2006).

23 1d.

2% Wainwright v. State, 504 A.2d 1096, 1010 (Del. 1986). See also, Delaware
Supreme Court Rule 8, which reads as follows:

Only questions fairly presented to the trial court may be
presented for review, provided, however, that when the
interests of justice so require, the Court may consider and
determine any question not so presented.

[22]



fair and impartial trial.”> In Hooks, this Court stated that this duty applies to “the
propriety of the content of closing arguments as well as to other aspects of a
criminal trial.”%¢
a. The prosecutor’s argument was improper when he used the first
person to express an opinion about the importance of the wiretap
call admitted against the Appellant White.

This Court has long-held that prosecutors should avoid the use of the word
“I”” and not speak in the first-person in closing argument:

In a closing argument, the use of the word “I”” only serves
to emphasize for the jury that the prosecutor, i.e. the
speaker, personally believes the point that is being
submitted to the jury for consideration. ...This type of
argument is contrary to the ABA Standards and the
Delaware Rules of Professional Responsibility.”?’

During rebuttal, after giving his interpretation of what was said in one of the
wiretap phone calls, the prosecutor used the first person in his argument. He
stated, “I think right there that pretty much explains where the stuff [drugs]
went....” [Emphasis added.] (A123). When the prosecutor made that declaration,
he was expressing a personal opinion about the significance of a particular piece of

evidence to the jury and how it tended, in his opinion, to implicate Mr. White in

possessing all of the drugs found at the 115 Cross Avenue residence. As the

25 Hooks v. State, 416 A.2d 189, 204 (Del. 1980) (quoting Bennett v. State, 164
A.2d 442, 446 (Del. 1960)).
26 Hooks, 416 A.2d at 204.
27 Brokenbrough v. State, 522 A.2d 851, 858 (Del. 1987).
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current ABA Standards for the Prosecution Function state, “The prosecutor should
not argue in terms of counsel’s personal opinion, and imply special or secret
knowledge of the truth or of witness credibility.”?® The prosecutor’s expression of
personal opinion about the significance of a specific piece of evidence was
improper in the case at bar.

The prosecutor’s remark was especially harmful because he improperly was
commenting on a piece of evidence, the wiretap calls, which were of poor audio
quality. As noted in the Statement of Facts,” the trial judge remarked of the
wiretap calls:

I mean, I have all of a sudden in the middle of the trial a

wiretap. I’ll be candid with you. If you think anybody in

this courtroom heard anything that was said on this tape,

I assure you that they didn’t because it was almost

inaudible.
(A81). In emphasizing the significance of the call, the prosecutor was also arguing
by implication, that even though the content of the call was not easily
comprehensible to the jurors’ ears, the jurors should take his word for it that the
call was highly inculpatory evidence that Mr. White possessed all of the drugs.

Thus, the prosecutor’s remark was especially harmful because he was vouching for

the content of the calls—calls which, according to the court, were of poor sound

28 ABA Standards for the Prosecution Function 3-6.8(b) Closing Arguments to
the Trier of Fact (4th ed. 2017).
2 See page 11, supra.
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quality. In making a remark in the first person calling attention to the significance
of the wiretap call, the prosecutor committed error.

b. The prosecutor engaged in improper conduct when he misstated
the burden of proof and denigrated the role of defense counsel.

This Court has held that a prosecutor shall not denigrate the role of
defense counsel.’® In 2002, this Court added an additional admonition for
prosecutors: ‘“do not disparage the ‘reasonable doubt’ standard that governs the
jury’s determination of guilt.”?!

The prosecutor advanced another improper argument when he stated in
rebuttal that, “[Defense counsel] in doing his job for his defendant, tries to raise as
much reasonable doubt as he can[,]” and “One of the ways [defense counsel]
attempted to raise issues with reasonable doubt is based on the defendant’s own
statement....” (A124). These two remarks misstated the law as to the burden of
proof and confused that issue for the jury. Also, in stating that it is defense
counsel’s “job” to “raise reasonable doubt” the prosecutor denigrated the role of
defense counsel in the adversarial process.

First, the prosecutor misstated the law as to the burden of proof and

confused the jury when he stated that defense counsel was doing his job and “tries

to raise as much reasonable doubt as he can....” (A83). This is a clear

30 Walker v. State, 790 A.2d 1214 (Del. 2002).
31 Hunter v. State, 815 A.2d 730, 732 (Del. 2002).
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misstatement of the law. The Due Process Clause of the Fourteenth Amendment
and Delaware Constitution require that the State bear the burden of proving each
and every element of a crime beyond a reasonable doubt.*> The defendant has no
burden of proof in a criminal case and does not have any burden or legal obligation
to “raise” any doubt, reasonable or otherwise. In stating that defense counsel “tries
to raise reasonable doubt”, the prosecutor confused the jury as what the burden of
proof was in the case and which party was obligated to meet that burden.

A prosecutor should not misstate the burden of proof in closing argument or
rebuttal. A prosecutor’s misstatement of the burden of proof undermines
confidence that the fact finder applied both the presumption of innocence and the
burden of proof to the case presented by the prosecution. Furthermore, the choice
of words “raise” and “reasonable doubt” in the context of arguing about the
weaknesses or shortcomings of the points made by defense counsel was
misleading. In a recent case, the Connecticut Court of Appeals affirmed the trial
court’s refusal to use the phrase “raise reasonable doubt” in a jury instruction. The
Court of Appeals observed that the phrase was “potentially confusing and

misleading.”*3

The Connecticut Court of Appeals quoted an excerpt from the
State’s brief in that case explaining how the “raise reasonable doubt” language

would be incorrect and harmful:

2 Iy re Winship, 397 U.S. 358, 364 (1970); 11 Del.C. §301(b).
33 Statev. Conyers, 127 A.3d 1077, 1082 (Conn. App. Ct. 2015).
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By including language that the testimony ... if believed,
1s sufficient to raise a reasonable doubt, the court would
be suggesting that the jury must affirmatively find that
the defendant proved that a reasonable doubt existed....
Including the ... proposed language ... would suggest
that the jury had to credit something in the evidence it
heard in court in order to find a reasonable doubt. This is
an incorrect statement of the law. ...3*

The phrasing employed by the prosecutor implied that the defense counsel’s
job was to “raise” or create doubt in the juror’s minds. This is not a correct
statement in that it ignores the presumption of a defendant’s innocence and the
prosecution’s unshifting burden of proof. It was improper for the prosecutor to
misstate the burden of proof and confuse the jury by saying that defense counsel
“tries to raise as much reasonable doubt as he can.”*

Additionally, in stating that it was defense counsel’s “job” to ‘raise
reasonable doubt” or “attempt[] to ... raise issues with reasonable doubt” the
prosecutor was impugning, indirectly, the integrity and institutional role of defense
counsel at a criminal trial. This Court has stated previously:

It 1s impermissible for a prosecutor to discredit defense
counsel in front of the jury. Even subsequent jury
instructions to rectify that type of error “may not ensure

that [such] disparaging remarks have not already
deprived the defendant of a fair trial.”3¢

% Id. atn.9.
3 (A124).
3 Hunter v. State, 815 A.3d at 735 (quoting Walker v. State, 790 A.2d 1214,
1219 (Del. 2002)).
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This Court also has stated that, “In our adversarial system, defense counsel is not
only permitted but expected to be a zealous advocate for the defendant.”>’

In Hunter v. State, this Court held that a prosecutor engaged in misconduct
when he said that it was defense counsel’s job to trick the jury into letting Hunter
go free.’® In arguing that defense counsel was doing his “job” attempting to
“raise” reasonable doubt, the prosecutor was implying that defense counsel’s
arguments were not based upon evidence or that they were somehow disingenuous,
or cynical. This was disrespectful and denigrated the role of defense counsel at
trial. It was improper for the prosecutor to undermine the role of defense counsel
in the trial in that manner. As this Court stated in Walker v. State, “Arguments by
the prosecutor to the jury, however, should focus on evidence introduced at trial
rather than on his or her opinion of defense counsel's personality or trial
strategy.”®® By commenting on defense counsel’s trial strategy in a manner that
misstated the burden of proof and was likely to confuse the jury, the prosecutor

engaged in improper conduct.

¢. The prosecutor’s improper argument in rebuttal amounted to
plain error requiring reversal of Appellant White’s convictions.

37 Walker v. State, 790 A.2d 1214, 1218 (citing Delaware Lawyers' Rules of
Prof'l Conduct, Preamble (2002)).
3 Hunter, supra at 736-37.
39 Walker v. State, 790 A.2d at 1220 (Del. 2002) (citing ABA Standards for
Criminal Justice 4-7.8(a) (2d ed. 1980); Delaware Lawyers’ Rules for Prof’l.
Conduct Rule 3.4 (2002)).
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As this Court observed in Walker, “It is impermissible for a prosecutor to
make a closing argument that ‘limits the fundamental due process right of an
accused to present a vigorous defense.””*® The United States Supreme Court has
stated that, “To constitute a due process violation, the prosecutorial misconduct
must be ‘of sufficient significance to result in the denial of the defendant’s right to
a fair trial.””*! In making this determination, the prosecutor’s remarks must be put
in context.*?

In his remarks, the prosecutor impermissibly interjected his own belief in the
importance of the wiretap evidence and then made comments that misstated the
burden of proof and denigrated the role of defense counsel in the trial process.
These improper arguments are clear on the face of the record and occurred in
rebuttal. They were the last comments by either party that the jury heard. Given
when they were said and that the comments went to core concerns of due process,
namely, the role of defense counsel and the burden of proof, these inappropriate

statements constituted a denial of Mr. White’s right to a fair trial. Accordingly,

reversal of all of Mr. White’s convictions is required.

40 Walker v. State, 790 A.2d at 1219 (quoting Sizemore v. Fletcher, 921 F.2d
667, 671 (6th Cir. 1990)).

4 Greer v. Miller, 483 U.S. 756, 765 (1987) (quoting United States v. Bagley,
473 U.S. 667, 676 (1985)).

42 Greer, 483 U.S. at 765-66; see also Donnelly v. DeChristoforo, 416 U.S. 637,
639 (1974); Darden v. Wainwright, 477 U.S. 168, 179 (1986).
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Conclusion

Based upon the facts and legal authorities set forth above, Defendant-Below,

Appellant Jason White respectfully requests that this Honorable Court reverse his

convictions and remand this case to the Superior Court for a new trial.

Dated: February 26, 2021

[30]
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/s/ John S. Malik
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oossso 1 dresser previously | believe. oo4rss 1 from it?
004551 2 A. Yes. 004753 2 A. Not to my knowledge.
004552 3 Q. But that is Jessica Esty's bedroom? 004754 3 Q. What does the download provide?
ooussss 4 A. Yes. 004rss 4 A. Everything from basic phone information to call
004600 D Q. Once again I'm going to show State's Exhibit 7. w4759 D logs, contact information, text messages, images,
oo4e0s O  Zoom in some on it. Is this also taken in Jessica oo4s03 O videos. Any type of data that's basically stored on a
oose1s [ Esty's bedroom? oo4s0s  {  phone.
004615 S A. Yes. 004806 O Q. If something has been deleted, is it possible
o615 9 Q. And based on the photos that were taken from ooas0s 9  to recover it?
o621 10 the ME's office and what was seized that day, what are oo:ag00 10 A. Yes.
oose22 11 we looking at there? oo4s00 11 Q. Are you always able to recover it though?
004624 12 A. It appears to be a mixture of Crystal ooagn1 12 A. 1don't believe so. No.
o628 13 methamphetamine and heroin. o0as13 13 Q. Now, you indicated there's a forensic
o428 14 Q. You testified before that you're a drug oo4s18 14 examination done on the three cell phones found in the
oose3s 15 detective and had taken part in many drug oo4s20 15 target bedroom identified as A/B. Have you had a chance
oo4e4s 16  investigations. Based on your knowledge of drug oo4s2s 16 to view all three of those?
oose4e 17 investigations, is that how one might normally package o426 17 A. They were all downloaded by Detective Burse in
ooae48 18  Crystal methamphetamine? o432 18  the tech crimes unit.
004648 19 A. No. It would be in a bag. o433 19 Q. Did you view the results?
ooaea8 20 Q. Thank you. Detective, we went through stuff ooag:3s 20 A. VYes.
ooees1 21 that was found in the A/B bedroom identified as Jason ooagas 21 Q. What did you find in respect to each individual
oo4ess 22 White's. You mentioned there were multiple cell phones oo4s39 22  cell phone?
ooaes9 23 seized. Did you have an opportunity to download those 004830 23 A. There were three cell phones that were

74 76
o402 1 cell phones? oo4s41 1 downloaded. There was | believe a Coolpad, ZTE phone,
004702 2 A. One of our tech crimes detectives did. Yes. oo4s4e 2 and Alcatel. The Alcatel cell phone and the Coolpad,
00:47:05 3 Q. Can you go through for the jury what takes o453 3 one of them had next to no information on it, like it
w4710 4 place when a forensic examination of a cell phone is oo4sss 4 was never used. The other one had information that was
004713 D done? oo4sss D much older to our investigation. | believe the most
004713 O A. The crimes detective would retrieve the cell oo4e00 O  recent information on that phone was seven or eight
oo471s [/ phone from the evidence storage area and then use oo4e04 {  months before our investigation started. And then the
4719 8  various programs to download the information onto a oo4e06 8 ZTE phone had some relevant information to our
w420 9 forensic report, which would then be provided to me. ooa000 9 investigation.
004723 10 Q. 1 guess what's the involvement with the techs 004900 10 Q. When you say relevant, what are you looking for
oo472s 11 crimes person? Do they view the cell phone? Is it oo4e11 11 to sort of determine that something is relevant to the
oo4z32 12 simply -- 004916 12 investigation?
004733 13 A. 1don't know. I think it's more functional. o016 13 A. Typically what I would be looking for is text
w4735 14 They're basically responsible for downloading the 4919 14  messages that are always big, information on text
004737 15 information. o492z 15 messages about amounts of drugs, meeting up to make
004737 16 Q. Does that then generate a file? oo4e2s 16 exchanges, sales, dollar amounts and location points to
004740 17 A. Itdoes. 004930 17 meet up.
004741 18 Q. That file is given to you so you can actually 04930 18 Q. Are you also looking for identifying
ooaras 19 review it? 00493 19 information to help determine whose phone it may
004745 20 A. Correct. 004037 20 actually be?
ooaras 21 Q. Once that file is generated, is it editable? 00937 21 A. Correct.
00:47:48 22 A. No. 004937 22 Q. On that ZTE did you find any identifying
00:a7:49 23 Q. So you can't add anything or subtract anything A J9g49:40 23 information?
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004940 1 A. There were several conversations between the oosi42 1 told the lady down the block ya name Jason White.
004042 2 owner of the phone and a woman named Cass that made me | oos146 2 Q. What's the defendant's name?
004946 3 believe that they were in some sort of romantic 005147 3 A. Jason White.
004949 4 relationship. oos14s 4 Q. You indicated you found some other information
004949 D Q. Are you aware if the defendant had a oosu52 D on that phone that led you to believe it was Jason
oo4es1 O significant other at the time? oosus6 O White's phone, some of these being conversations with
004952 [ A. VYes. oos200 (  somebody named Cass. Were you able to determine an
004952 8 Q. Did you learn that through the course of your 005203 8 approximate amount of text messages from that person?
ooao55 9 investigation? 005206 9 A. Hundreds.
oo:a0:55 10 A. VYes. oo:s200 10 Q. Detective Miller, at this time I'm going to
004956 11 Q. What's that person's name? oos212 11 show you what's been marked as State's Exhibit 19 1
o057 12 A. Cassie. oos216 12 believe without objection.
o008 13 Q. Was she present at the time that you searched oos226 13 MR. MALIK: Your Honor, can we approach,
ooso01 14 the residence? oos227 14 please?
oos004 15 A. She was not. 05228 15 THE COURT: Yes.
oos0.04 16 Q. Detective Miller, at this time I'm going to oos247 16 (The following sidebar conference was held.)
oos007 17 show you what's been marked as State’s Exhibit 28 | o247 17 MR. MALIK: Your Honor, we're going to be
ooso0 18  believe without objection. oos2s50 18  getting into some text messages from the cell phone that
o027 19 MR. MALIK: Your Honor, there's no objection. oos2s4 19 predate the August 16 search, and some of the
oos0:28 20 THE COURT: Okay. Twenty-eight entered without ooszs7 20 conversations | believe the State is going to suggest
oos0:33 21 objection. o306 21 were evidence of negotiations about different types of

22 oosz06 22 substances, drugs, quantities, amounts, things of that

23 o310 23 nature. Since -- | believe you're going to attribute to

78 80

oososa 1 EXAMINATION s34 1 to Jason White.
005034 2 BY MR. COOKSEY: 005315 2 Since there are things, events, acts, crimes
005034 3 Q. Detective Miller, we're going to look at oos318 3 that occurred prior to the August 16 incident here, |
oososs 4 State's Exhibit 28. There's a variety of information oos320 4 think they come under other crimes, evidence, prior bad
005039 D here, and I'll zoom because | know the blue isn't oos325 D acts analysis. | would be requesting that the Court
oos042 O showing up very well, but can you just sort of go oos332 O concludes these items are evidence of probably intent,
ooso4s [ through. 1'm pointing here. What am | looking at right 005337  {  things of that nature that there be an instruction given
oos049 8 here? oos340 8 that they can only be considered for the proper purpose
ooso:0 9 A. That's a timestamp of August 11, 2018, at 12:33 os343 9 and that they can't be used as evidence as crime he
oososz 10 p.m. oos34e 10 commits or think that the defendant's a bad person. |
o053 11 Q. What is that here? ooszs1 11 want to bring that up because | think we're getting to
005055 12 A. Says sent. Phone number to (302) 407-2224 Cass | oos3s3 12  that now. | would have requested contemporaneous
oos:18 13 and the message says okay. oos402 13 instruction.
oos11s 14 Q. We'll zoom in so we can see a little better oosa02 14 MR. COOKSEY: These text messages are all
oosi8 15 here. oos403 15 within a few weeks of this arrest. There's an
oos1:18 16 A. Again, a timestamp August 10, 2018, at 9:18 oosa07 16 allegation of drug dealing here. One of the ways to
oostis 17 a.m oosa12 17 show intent if there's not an actual physical drug deal
oos110 18 Q. Soin looking at these two text messages, this oosa1s 18 that's taken place, maybe an undercover if there's an
oos1:22 19 one on August 10 theoretically is sent prior to the one oosa20 19 arrest is to show the defendant's state of mind, his
oosi2s 20 on August 117 oosaza 20 conversations.
oos126 21 A. Yes. Inbox meaning that the message was found oosaza 21 These statements are what these essentially
oos131 22 in the inbox on the phone and it was from phone number oosaze 22 are, conversations with other people. They would come
oos1:35 23 1-302-407-2224 and again from Cass. And the message | A JogsesL 23 in to sort of show context to the conversation the
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oosa33 1 defendant is having with somebody else. They're all 005745 1 Q. Detective Miller, we're going to switch gears
oosa38 2 close contemporaneous time period to the arrest. They ws7a7 2 for a moment at this time and get back to some cell
oos443 3 show motive, intent, common scheme because of language owos7so 3 phone stuff at a later time. At this time what we're
oosa4s 4 used, but I don't feel they're too far out of the time ooszsa 4 going to do is move into the defendant's statement. You
wosas2 D for the events in this case. oos7se D testified earlier that after the defendant was arrested
05455 O THE COURT: The problem is | haven't seen them. ooss02 6 and went back to New Castle County Police Department
oosso0 /| don't know what they are. | know what you're trying oossos (  that you gave -- you sat down with the defendant and
ooss03 8 to get in, the context of the document that you're ooss07 8 subsequently had an interview of him.
oossos 9 trying to get in. You don't object to contents, context ooss08 9 A. Yes.
oss17 10 coming in? You just want the instruction? ooseo 10 Q. What are the parameters you go through before
ooss21 11 MR. MALIK: Your Honor, | think that the Court oosea 11 conducting an interview with a suspect?
ooss22 12 probably should -- | think maybe we should do it outside s 12 A. Typically a written Miranda form 1 would go
oss26 13 of the presence of the jury just a quick run-through. | wossz0 13 over with the suspect.
ooss20 14 don't believe there's that many of them. That way the oose21 14 Q. Did you do that in this case?
ooss31 15 Court can consider the factors. |1 think that would be ooss22 15 A. 1did.
ooss39 16 the most thorough way to protect Mr. White's rights. oose22 16 Q. Now, where is this conducted at?
ooss:a2 17 THE COURT: Is he the guy who's going to -- is oosszr 17 A. New Castle County Police Department
oossa0 18 this detective the one that's going to say these are wossz0 18  headquarters.
oosssa 19 messages that reflect drug activity? Or is it somebody oose30 19 Q. Isitin a private interview room?
oossss 20 else who's your expert? oose:33 20 A. It's a secluded interview room. Yes.
oose00 21 MR. COOKSEY: For context our expert is going oosaz 21 Q. Would this have been recorded?
oose02 22 to go through and walk through an analysis on the text oo:sg:a9 22 A. Yes. Audio and visual.
ooseos 23 messages and content and how they're connected to drug ooses1 23 Q. Detective Miller, at this time we're going to

82 84
ooseos 1 dealing. This is more for identification and just ooses 1 play State's 26 exhibit, which I believe is admitted
wosea 2 laying a foundation that these text messages came from ooses2 2 without objection.
wses 3 his cell phone and that Detective Miller in the course 005953 3 MR. MALIK: No objection, Your Honor.
wse21 4 of his investigations as a CIO was reviewing these. om0 4 BY MR. COOKSEY:
oose2s D That's why I'm showing these instead of 7,000 other text o000 D Q. Is that one of the interview rooms at the New
ose30 O messages that were on the phone. A more thorough o013 6 Castle County Police Department?
oosesa [ investigation will be done by Detective Schupp when he orooas [ A. Yes, itis.
wosess 8 testifies as a drug dealing expert. owo02s 8 (A video is played.)
oose30 9 THE COURT: Well, you're asking me to make a omoozs 9 BY MR. COOKSEY:
oosea7 10 decision in a vacuum, and | can't do that. Do you have orozs6 10 Q. I'm going to pause it real quick, Detective,
oosesa 11 anything else to put on before lunch? orozss 11 because the volume is not coming through as loud on the
oo:se:57 12 MR. COOKSEY: Detective Miller was also going owoz03 12 monitor system here. What did you just ask the
oos7o0 13 to go through -- the defendant gave an interview as orozos 13 defendant?
oos7o4 14 well. It's about seven, eight minutes long. We were ovoz04 14 A. 1 asked him if it was heroin that he dumped out
ooszos 15 going to play that interview as well. He was going to orozor 15 in the bedroom.
oos711 16 put that into evidence. or:03:08 16 Q. And what was his response?
oos7:12 17 THE COURT: So can we switch gears to that and o030 17 A. He said, "No. Itwas ice.”
oos716 18  then when that's done we'll send the jury to lunch and | oroz12 18 Q. What was the only room in the residence that
os720 19 can hear the rest? o034 19 you found any drugs that appeared to be dumped?
oos721 20 MR. COOKSEY: Yes, Your Honor. oroz17 20 A. The back right bedroom. Jessica Esty's
oos7:22 21 MR. MALIK: Thank you, Your Honor. oroz21 21 bedroom.
o0:57:44 22 (The sidebar conference concluded.) on0321 22 THE COURT: Since | have to do something else
oos744 23 BY MR. COOKSEY: | 0j:0326 23 with regards to some other evidence, why don't we let
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oros2s 1 the jury go to lunch. I'll spend the next half-hour orozos 1 were three phones.
010333 2 dealing with the other issue, and then we'll see if we ovor07r 2 MR. COOKSEY: Yes, Your Honor.
orozss 3 can't solve the technology issue. ovro708 3 THE COURT: Two of the phones he said had
orozss 4 MR. COOKSEY: Yes, Your Honor. orozz0 4 pretty much absolutely no value at all.
010330 D THE COURT: Ladies and gentlemen, there's 010713 D MR. COOKSEY: Yes.
oroz40 O  something | need to do outside of your presence to oro71z O THE COURT: So this is -- so these are all
oroz43 [ decide the admissibility of some evidence. | need to oroz21 {  messages out of the one phone?
oros4s 8 hear it first. So I'm going to go ahead and send you to oror24 8 MR. COOKSEY: Yes, Your Honor.
orozso 9 lunch. We should be done to be able to continue at two ovoz24 9 THE COURT: Okay. And they are separated into
oozss 10 o'clock, so you're excused until then. All right? ooz 10 five documents because of what?
oroas7 11 Thank you. ororas 11 MR. COOKSEY: So each of these documents, Your
ono436 12 (The jury leaves the courtroom at 12:31 p.m.) orozas 12 Honor, indicates that this was with one phone.
ono43s 13 THE COURT: You have multiple -- ovora0 13 THE COURT: Are they separated by numbers that
oro43s 14 MR. COOKSEY: Yes, | do. That's what | was ooz 14 either called him, the same number calling him or he
oroa4o 15 grabbing, Your Honor, so | can hand up the Court's oroz47 15 calling that number?
oroa43 16 copies. ovo74s 16 MR. COOKSEY: Text messages. But yes, Your
ovos2s 17 THE COURT: So I have four documents here. I'm orozss 17 Honor. So each item is with theoretically the same
owos28 18  assuming you're not trying to get in all the messages oozss 18  other phone.
oroszz2 19 from these four documents. That's lots of documents. o11s31 19 THE COURT: So I've gone through two documents.
orosa7 20 Tell me what you're -- o1s3s 20 Tell me -- I'm still at a loss as to what you're -- how
onosa0 21 MR. COOKSEY: Essentially, Your Honor, | mean, o160 21 you're going to get it in. | mean, there are parts of
oros43 22 a lot of this is -- going through some of these messages o1e03 22  this listing that time matches of a conversation that is
owosas 23 here are very brief in nature, but it's discussion about 01603 23 reasonable to assume that is perhaps drug-related. And
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oros49 1 arranging a drug deal. |1 mean, I'm not sure which one ome03 1 so there are blocks of texts that perhaps would be
orosss 2 Your Honor has in front of you first. om1e10 2 relevant for him to testify in these time frames | found
010602 3 THE COURT: The document that says SMS messages |oue16 3 these. But that's not what you're -- but this is like
orosos 4 130. o1e21 4 -- then there's random things that he thinks involves
010607 D MR. COOKSEY: 130. ot1e2s O drugs which I can't make any connection to.
010608 O THE COURT: There was 15, | guess, listed here. 011629 O I mean, | spent now 10 minutes going through
oro610 1 MR. COOKSEY: Yes, Your Honor. So a little ome32  (  the document, and | can pinpoint blocks of texts that
owoe13 8  context, the reason there's a redacted portion down o635 8 make sense. But putting in this document is
owoeis 9 there at the bottom is because it appears from the ome0 9 meaningless. | mean, | don't know what you're trying to
oroeie 10 download there was some time in between the July 14 o164z 10 get to, how you're going to do it. Get him to testify
oroe21 11 message and then the last time this caller had spoke to omaess 11 that I sat there and | pulled out these text messages.
oros24 12 that person. | believe they were back in March. And so o164 12 Yeah. And now what?
oros27 13 because of that time frame, the State redacted those or1655 13 MR. COOKSEY: Your Honor, as he's testified,
oross0 14 out. o1es7 14 he's done hundreds of drug investigations as a CIO.
oros30 15 Essentially what the 130 identifies is that otazo2 15 It's his job to go through and review the cell phone and
oroe3z 16  there were 130 messages with this telephone number otazos 16 so in doing so he's reviewed text messages that he felt
oroess 17 inside this phone. You were able to run sort of a query oraza0 17 were relevant to his investigation.
oroe42 18  to look for phone numbers so you can pull up all the o1171s 18 THE COURT: Okay.
owoeas 19 phone numbers that that target phone contacts and these orarae 19 MR. COOKSEY: Based upon terminology used,
oros4e 20  messages here that sort of go through sort of discussion oa7as 20 discussions, fact that it's shown to be the defendant's
owosss 21 about drug deals or arranging a drug deal. omar24 21 cell phone. If you get this into evidence, it allows
010659 22 THE COURT: Tell me, maybe the officer can o172s 22 the drug dealing expert who's going to come on and
oror03 23 enlighten us, | was told by his testimony that there | g7z 23 testify about different terminology for different drugs,
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a7z 1 specifically drugs that were seized from this residence ozzor 1 nicknames for drugs on the street, prices. There's a
omazas 2 and what they may be called on the street. | think it's o205 2 lot of numbers in here that are involved in these drug
oirar 3 clear to most people if you're calling somebody you o2108 3 transactions.
oazar 4 don't walk up to them on the street and say hey, | would orzr00 4 I'm not trying to have Detective Miller also
oriras 5 love to buy 50 grams of heroin, friend. o211 D testify about it. Just mainly laying the foundation for
o179 O THE COURT: I've been here 25 years. You don't |ow2zz14 6  him to be able to say | viewed the phone, we were able
omazsz2 /  need to educate me on drug dealing. orz120 (  to go through and search in multiple different ways. In
or17ss 8 What | don't get, | understand he went through 2120 8  doing so to look for things that may have been
ozss 9 and identified some text messages that he believes is 2126 9 indicative and relevant to my investigation, | was able
om0z 10 drug transactions. | get it. Great. | agree there are o126 10 to pull these items, and | felt that they were relevant
omsos 11 text messages in this document in a time frame that o127 11 to my investigation. | mean, | think that lays a
omsor 12 makes sense that appears as an example on the one that o213 12 significant foundation for it.
om1e13 13 says 56 on that starting at no. 13 and going up to no. 6 o121:32 13 THE COURT: | got that. Let's say he did that
ouis22 14 appears to be perhaps a drug transaction or the one that o136 14 and now you get these five documents. Is the drug
oi1s3s 15 has 12 on it 10 to 2 is perhaps a drug transaction. | o243 15 expert then going to say if you go to this one which is
ois43 16  mean, there are blocks in here that | think that's true. o255 16 July 16 and you look at the conversations from 10 up to
oragas 17 But | think that's my problem. It's not oz1se 17 2 1 believe that is indicative of what is a drug
o002 18  organized in any fashion that makes sense. He just o220 18  transaction that is -- that was being organized on that
orio0s 19 pulled out -- if he wants to say that on one that's ozz00 19 particular day?
o008 20  marked 56 there's a series of text messages from 13 t0 6 | o12211 20 MR. COOKSEY: Based on terminology in there, |
o013 21 that I believe reference to the drug deal that was going o214 21 believe he would, Your Honor. Line 10 can | buy some.
orne17 22 to occur on August 11, which is only five days before. ozz20 22 He specifically says buy, which is what happens in a
o021 23 That makes sense. 012223 23 drug deal. Somebody's buying drugs.
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o192 1 But the document as it's created just putting o227 1 THE COURT: Let's try to get back on the same
oro30 2 it in doesn't explain anything. It's just random text o220 2 page. | don't have any doubt that some of these
o103 3 messages. In fact, there's some that it's just a single 2232 3 conversations as being pulled out is fairly reflective
oo 4 day where he says hi. Okay. Do you understand my o227 4 of a drug transaction attempting to be organized. What
ot1942 5 problem? | mean, you have evidence here that is o243 5 1 don't know is whether or not the expert is going to
orio4s 6 relevant. It's just not in a form that is logical in o227 6 use the document and say, you know, on July 16 he had a
oiess [ the sense of how to put it in. | mean, I could go oizzss  {  conversation with telephone number such and such and
02002 8  through the other three documents, but | don't know o234 8 based upon the information that was gathered | believe
ozo0s 9 that's my job of deciding what is going to be reflective o234 9 that was an attempt to organize a drug transaction. And
o011 10 of a drug transaction. ozz1a 10 1 don't think that's what you're intending to have him
or2014 11 I mean, I don't know what you want me to do. ozz14 11 do.
o019 12 I'll go through the other three documents if you want, 012314 12 MR. COOKSEY: Not necessarily, Your Honor.
oz022 13 and | can tell you what you can put in and what you oz314 13 It's to identify terminology used in these conversations
o202 14 can't put in. 1 mean, if you want him to say | pulled ozz16 14 that would be indicative of either personal use drug use
o033 15  these from the phone and that's all, I went through the ozz21 15 or possible drug sales. |1 mean, | think it's -- a lot
o203 16 phone and | thought there may be some relevant oz326 16 of it's identifiable. If you go up to line 2 there, Fet
o040 17 conversations about drug dealing and this is what | ozz32 17 for 100 G I think him to be able to identify that's a
o202 18  pulled out, period. o237 18  sent message from Mr. White's phone, to be able to
012043 19 MR. COOKSEY: | mean, essentially that's -- | ozza2 19 identify what Fet may be called on the street.
ozo46 20 just need to authenticate them through him that he o1:23:46 20 THE COURT: 1| agree.
02040 21 pulled these from a phone, he viewed them, they came 12347 21 MR. COOKSEY: | guess I'm missing something as
oz0s3 22 from the ZTE, that way my drug dealing expert can talk ozzso 22 far as what you're looking for from me. | mean, | feel
ozos6 23 about language that was used, terminology that's used, | 02354 23 like we're on the same page, but I'm missing something.
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orz2a0s 1 THE COURT: What I think you haven't done, and ozzs7 1 created in the five documents that they have. | mean,
o407 2 1'm not sure it's my job to do that, is that taking ozs03 2  why wouldn't you take a document that says on August 11
oza0 3 these five documents and then putting them into this ozso8 3 there were these text messages and this is what the
o418 4 grouping of messages | believe was a drug transaction oze14 4 discussion was? And therefore I, the expert, believe
2422 5 that was being organized the day before or five days oze16 D it's a drug transaction.

o426 6 before. What | have is a document that just has random 012816 O MR. COOKSEY: This is the way I've done it

o433 [ -- "random” is not the right word but inside that and | oizs1s  (  multiple times before and had it done in cases, Your

oza3s 8 have other text messages that don't relate to anything, ozs21 8  Honor. | mean, it's very common for somebody who's
o240 9  that don't -- he believes they may be a drug ozszs 9 buying drugs from somebody to purchase drugs from them
oza46 10 transaction, but the flow of the text doesn't reflect ozs20 10 multiple times. We're showing this is his course of

oza4s 11 that. It's just a random no. oze31 11 business. This individual person reaches out to him on
or2452 12 MR. COOKSEY: Based on my understanding, Your |23 12 different days for drugs.

o245 13 Honor, of how this is done, this is a running o128:36 13 THE COURT: Now you add another thing. Are you
ozas6 14 conversation. There's no texts that aren't included in oze3s 14 saying that each of the five documents is the same phone
ozs00 15 between. There's nothing missing. There is a running oiz2s4s 15 number for the same buyer?

o2s03 16 conversation between the ZTE cell phone and another one. | o12847 16 MR. COOKSEY: Absolutely. And I apologize if |
ozs06 17 You run a query based on a phone number, and it gives ozeso 17 wasn't clear. | was attempting to indicate that before
ozs0 18 you 130 messages that are on the phone with that ozes2 18 that all five of these documents you run a query on a

ozsi2 19 individual phone number. There's nothing taken out in ozes7 19 phone number. For instance, from my understanding of
ozsas 20 between. oz002 20 the program, you can type in "glass" and you can

orzs1s 21 There is a running conversation from what is ozo04 21 identify anybody who's using the terminology glass in

ozs21 22 the newest down to the -- number 1 down to the oldest. oze08 22 that phone and you can run a query on that phone number
ozs26 23 So this is a running conversation. There's nothing oze12 23 to pull up any time that phone number contacted the
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oizs29 1 missing in between that might provide some sort of o217 1 target phone.
ozs33 2 context. It's essentially his conversation with the 012018 2 So all of these documents -- document 56,
ozs3s 3 owner of that other phone. o213 that's the exact same phone number to contact the
orzsss 4 THE COURT: Okay. Well, let's go to the ozo24 4 defendant's ZTE cell phone and so on and so forth.
ozss7 D document that has 56 on top of it. It appears that 5 to o202 5 These are all the same phone number contacting the ZTE.
ozens O 1 is for one drug transaction. Thirteen to 6 perhaps is oze32 6 It's not different people. It's not different
oize22 [ another drug transaction. They're not even on the same oize34 (  transactions. It's the same five documents it lists.

2630 8 day, the same document. 012939 8 THE COURT: Okay. Mr. Malik, do you want to
012637 9 Then you have another drug transaction that oze2 9 chime in, or are you willing to just stand quiet? Am |
o269 10 looks like on 8/11 different from the one above it. oze0 10 doing a sufficient job?

ozess 11 Twenty is a random 8/20 at 7:11 in the evening. | think or2e50 11 MR. MALIK: 1 think you are, Your Honor. |
o2720 12 then you get -- from 24 to 21 you probably have a drug ozes2 12 don't have that much more to add.

ozr20 13 transaction occurring. 012054 13 I probably would have some voir dire regarding
w2720 14 Do you see what I'm trying to get to? In the ozes8 14 how other than finding the defendant in the room how it
ozz2e 15 same document there is multiple days with not o002 15 was determined -- in that one text message that was
o720 16 necessarily the same drug transaction. Okay? And so if os007 16 identified as State's Exhibit 20 conclusively

ozzss 17 this was a document that was arranged in regards to | o011 17 establishes that this was Mr. White's phone and he was
o273 18  went and looked at text messages, if | look at this o013 18  the source of the texts that were being sent out for the
ozre1 19 series of text messages that are from the time it oaone 19 drug transactions. That's the only other point that |
ozraa 20 started to the time it ended, the expert will be able to o022 20 might raise to make a record of.

ozras 21 say | think that's a drug transaction based upon my 13024 21 In other words, | don't believe there's any
ozrs1 22 training and experience. os027 22 type of subscriber information that indicates this phone
o1:27:53 23 But I'm not quite sure how these documents were | o303 23 was a T-Mobile maintained by Jason White. | don't think
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o035 1 there's anything that could definitively tie it to him 013333 1 A. And a Coolpad and ZTE.
03030 2 in that fashion. 01:3333 2 Q. And the Alcatel and Coolpad had nothing on
013043 3 THE COURT: I don't know if it's going to be o333 3 them?
o047 4 introduced or not. I'm willing to let this officer 013338 4 A. Nothing relevant to this investigation.
013049 D  testify that he ran whatever program he runs and these o333 D Correct.
o055 6 -- and somehow or other he came up with these -- I don't 013340 O Q. The ZTE is the one we're talking about.
o059 7  know how he came up with the five phone numbers but how ou3z40 [ State's Exhibit 28, that indicated there were two cell
ousr02 8  he came up with the five phone numbers that he believed 03344 8 phone text messages. One basically said I told the lady
ozros 9 based upon his training and experience perhaps reflect orazso 9 down the block ya name Jason White.
oo 10 that an interaction between somebody on that phone and orazse 10 A. Yes.
os117 11 the defendant's phone or the phone that was found in the or3ass 11 Q. And that one was dated August 10, 2018, and the
013120 12 bedroom ZTE and he has run a document of what he orazss 12 time was 9:18 a.m.
o332 13 believed is relevant text messages relating to that or:3404 13 A. Yes. | believe it to be.
o3u3s 14 other person's phone to the ZTE phone. 13406 14 Q. And then there was another text message and
o1314s 15 What I'm not comfortable with doing is allowing o410 15 that was from -- | believe you indicated it was from a
orsuso 16 him to say well, these -- | looked from this date to 013413 16 number 1-302-407-2224 and then there's the name after it
oususs 17 this date or this time and this time it appears this is o420 17 Cass. C-A-S-S.
o3uss 18  a drug transaction. | think your expert, if he wants oraa21 18 A. Yes.
ouszo1 19 to, he can look at these and then say, you know, in the o134z 19 Q. Is that what came up in the phone? Cass?
oraz0s 20 text this word is used or that word is used and this is o1:aa23 20 A. Yes.
o320 21 how they communicate. 1'm willing to let you go down on3a2e 21 Q. And then the next cell phone message is August
ousz19 22  that road. It's not how I would do it, but | gave up o342z 22 11, 20 -- text message. August 11, 2018. That's the
ou3z24 23 that obligation 25 years ago when | left. oraa3s 23 date of the next message that says okay in response to
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o322 1 But | don't think it's fair for him to be able o439 1 Cass' messages?
o231 2 to say from this time to this time it looks like a drug 013440 2 A. Yes.
ou3z3s 3 transaction. | mean, it's clear to me in reading the 013440 3 Q. And that was at 12:33 p.m.?
ous2ze 4 documents having done this for a while I can see the o13asz 4 A. Yes.
ou3241 D drug transaction. | can see the arrangement of the drug 013443 D Q. So that would be basically a day and about
013244 ©  transaction, but not all of them. And I don't know 013447 O  three hours after the message that was sent from Cass on
ouszs1  whether or not you're intending your expert to do that ousass  {  August the 10th?
013253 8  or just say these are some words | found in these 013456 O A. About that. Yes.
orazss 9 extracts that are used, words used for the drugs. or34s6 9 Q. Okay. Were there any messages -- you indicated
o13z03 10 I'll let you go down that road. Do you want to ousase 10 that there were thousands of messages between Cass and
orzzn 11 ask any questions of this witness, or are you going to oussos 11 what purports to be Mr. White's phone. Were there any
o331z 12 wait until the expert arrives? oussor 12 other messages between Cass and what purported to be
or33s 13 MR. MALIK: 1 think I can ask a couple or3s13 13 Mr. White's phone on August 10 at 9:18 to August 11 to
o317 14 questions, Your Honor, regarding the foundation. owss20 14 12:33?
013320 15 EXAMINATION o1ss21 15 A. When I viewed the report, those messages were
013320 16  BY MR. MALIK: oss24 16 right next to each other.
o13320 17 Q. Detective Miller, you indicated that there were o13s2s 17 Q. That's what you saw. Right?
03323 18  three cell phones found. Correct? o13s27 18 A. Yes.
13326 19 A. Yes. In the one bedroom. ouaszr 19 Q. Do you know if there were messages between
o1:33:27 20 Q. That was in the room you've identified as ou3s20 20 those two?
o330 21 Jason's bedroom. Right? onaszo 21 A. 1 do not know.
01:3330 22 A. Correct. 013531 22 Q. So if you don't know that -- if you don't know
o1:3331 23 Q. He had the Alcatel. Correct? | gi3534 23 if they were for certain one after the other, how can
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oi3s37 1 you be certain that the one from August the 11th was a o373a 1 Q. You don't recall? So there was no contact made
ou3sa0 2 response to the text message from August the 10th? Do oazas 2 with either like Sprint, T-Mobile --

013548 3 you follow my question? 013738 3 A. Correct.

o1ssue 4 A. Yes. I mean, the way the phone generates the o1373s 4 Q. -- Verizon to find out -- AT&T to find out any
03553 D report, it generates the text messages and sometimes o13746 D other information about who may have it this phone?
oussse O it'll interject certain conversations in between the 013747 O A. That's correct.

oisse /[ messages as they come in. So it can be kind of or3rar  { Q. Basically what we have is the identifying link
013601 8 confusing to read. ota7s0 8 between this phone and Jason White is, number one, it
013603 9 I'm saying those messages when | looked at the |os7s3 9  was found in the bedroom that you've identified as
oseos 10 report they were right next to each other, and there was | ouarss 10 purportedly Jason White's bedroom. Is that one factor?
ose0e 11 nothing in between. So the answer is | don't know, | ora7ss 11 A. VYes.

orze10 12 guess. or:arse 12 Q. And then the other factor would be these two
or3e10 13 Q. So in other words, it's being assumed that the ouaso2 13 text messages, one dated August 10, 2018, around 9:18
ose1z 14  message "okay" from the phone identified as Mr. White's oss0s 14  and the second one being a purported response dated
ose1s 15 phone, it's assumed that is the response to the August oussos 15 August 11, 2018, 12:33.

ose1s 16 the 10th message | told the lady down the block ya name 013812 16 A. Yes. Message that states I told him your name
ose24 17 Jason White. oiss1s 17  is Jason White.

13625 18 A. 1 would assume so. Yes. ou3s1r 18 Q. The response a day and a half later that says
013626 19 Q. And then was this the type of phone that you oss20 19  okay?

ousezo 20 were able to get like the phone number? | know they ou3sz0 20 A. Yes.

ou3e3¢ 21 have other identifying numbers. That you can go to a ouasz0 21 Q. We don't know for certain whether there were
ose37 22 service provider and find out who the cell phone o3s24 22 intervening exchanges between these two numbers?
ou3es0 23 subscriber was? ou3s2r 23 A. 1'd have to look at the report again.

102 104
o1364s 1 A. I'd have to read the data. Usually on the 013830 1 Q. Thank you. No further questions.
oiseus 2 front page of the report it has some identifying 013831 2 MR. COOKSEY: Your Honor, may | approach?
o3es0 3 information for the phone. 1'd have to look ou3s3s 3 EXAMINATION
osess 4 specifically at this report. oise3s 4 BY MR. COOKSEY:

013651 D Q. Is that something that you have, Detective? 013836 D Q. Did you run a report for that number associated
013653 O A. Physically right now I do not. o13s3s O  with the contact Cass in this phone?

o1:36:56 [ Q. Okay. ou:aga0 [ A. 1did.

013656 O A. 1don't know if counsel has it. 013841 8 Q. When you'd run that report, does it end up
ou3ess 9 Q. Okay. Do you know if that phone -- you don't o3se3 9 showing up like the other reports that we've discussed
ouszor 10 know whether the phone came back to Jason White, if it ouss4s 10 where it pulls just that phone number and it goes in a
ouszos 11 came back to Cassie, came back to John Gildersleeve or oi3s4s 11 chronological timeline?

oszos 12 Jessica? 013850 12 A. Yes.

oraz08 13 A. 1 think it came back with an alias. There was orasso 13 Q. And those two messages when you ran that report
ousza0 14 like a Joe Shmoe type name in the personalized box. It osess 14 were next to each other?

ouszae 15 was an alias. It was just an alias. o13ss57 15 A. They were next to each other. Yes.

o13717 16 Q. Okay. How did you know it was an alias? 013857 16 Q. So based on your knowledge how cell phone
or3zas 17 A. I'm just assuming based off of the name Joe omseor 17 downloads work, they would have put them in

ozz22 18  Shmoe. ose02 18  chronological order?

orar22 19 Q. That was the actual name? Joe Shmoe? o1:3003 19 A. 1 would believe so. Yes.

or372s 20 A. It seemed like a fictitious name. Yes. 13905 20 Q. Do you know any other identifying information
ovarzs 21 Q. And was there -- | know you said it was a ZTE owse08 21 regarding Cassie and Mr. White's relationship?

ouszar 22 phone. Was the service by Sprint or -- 013911 22 A. 1 know they have a child together.

13733 23 A. 1don'trecall. | 0y2912 23 Q. Did you view any conversations on being --
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o396 1 A. There were lots and lots of messages between o043 1 probably not in your area. Thank you, Detective.
o018 2 that phone and a Cass, and it was very romantic in 014046 2 A. Yes.
ose21 3 nature discussing family matters and things like that 014117 3 THE COURT: I'm going to think about it. |
oze2s 4 that would make me believe it was a relationship. o412z 4 can't remember the last time | had a case that somebody
013927 D Q. Did you download this phone after you had a o425 5 didn't go and get the subscriber information. Maybe
oisesr O chance to have a conversation with Jason White? o430 6  they did and nobody knows about it in the courtroom or
013033 [ A. 1didn't download it. It was downloaded by or4133  /  who it was to and if it was a -- whether we did anything
osess 8 Detective Burse. It was after speaking with the o437 8 to verify it was a fake. And | have a document here
ozezs 9 defendant. o141 9 that are random calls, disorganized that are not put in
or:30:36 10 Q. Did you view the contents of the download? o140 10 a logical fashion to reflect a drug transaction. There
orse4z 11 A. Yes. o453 11 is no question in my mind that they do, but I'm not sure
o1:30:43 12 Q. In your interview with Jason White, did you 04156 12 how you're going to present it to the jury.
ou3e48 13 discuss different drugs that he had in the residence? ona159 13 Sir, Mr. Cooksey, if you ever say to me again,
13048 14 A. Yes. o4z03 14 ever this you've done it in some other way in another
13048 15 Q. As a detective in going through that, did you orazor 15 case and some other judge let you do it, sir, it is the
ouseso 16  find conversations indicative of what Mr. White admitted o42z11 16 absolute worst thing that you can do to another judge
oses3 17 to you in his interview in there? o425 17 because at the moment I'm inclined not to let you do it
013054 18 A. Yes. ouaz18 18  just for being -- just for telling me how stupid | am
013955 19 Q. A couple brief examples of what that might be. ouaz26 19 that somebody else has done it and therefore, Judge, you
3050 20 A. In the interview he makes mention that he does | 14231 20 should do it. | don't want you to respond. That's how
04003 21 sell heroin and meth, and there were some messages 04243 21 it comes across. All right? Don't do that again to
o005 22 indicative of drug sales on the phone. 04243 22 anyone because you're reflecting poorly upon the judge
on:40:07 23 Q. Indicative of possibly meth and/or heroin? 014243 23 who's going to have to make the decision in this case.
106 108
ota000 1 A. Yes. onaza3 1 So let me look at the documents. We stand in
014000 2 Q. Based on common terminology used to identify 014246 2  recess.
o013 3 those drugs? 3 (A lunch recess was taken at 1:10 p.m.)
o014 4 A. Yes. 4 e
014015 D MR. COOKSEY: Thank you. 5
014016 O MR. MALIK: One further questions on that, Your 6
o018 7  Honor. 7
oua018 8 EXAMINATION 8
oa01s 9 BY MR. MALIK: 9
14018 10 Q. My understanding is you got the data. You 10
o020 11 didn't do whatever -- 11
14021 12 A. 1 didn't download the phone. A report was 12
o024 13 generated and that was provided to me. 13
ora0:25 14 Q. So there is another detective who specialized 14
o028 15 in I guess that cyber type of -- 15
014031 16 A. Correct. 16
or4031 17 Q. -- aspect of police work, and he downloaded and 17
o035 18  gave it to you to look at? 18
on40:36 19 A. He generated the report. Yes. 19
o1:a0:37 20 Q. Would he be the one who would know a little bit 20
ora040 21 more about -- 21
o1:40:41 22 A. Absolutely. 22
ona0:41 23 Q. Sorry to ask you the questions that are Abn 23
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1 2:19 p.m. 25447 1 THE COURT: | think that goes to weight and not
Courtroom No. 6A ozs452 2 to admissibility. Certainly it's an area that | would
2 The same day ) o
ozsas52 3 like cross-examination on.
3 PRESENT: o244 4 MR. MALIK: Yes, Your Honor.
025455 O THE COURT: But in the case there's at least
4 As before noted. o2s458 6 this is -- there's been testimony to at the moment that
025125 D ozss02  {  this is a room that he occupied, this is a phone that
ozs125 6 MR. COOKSEY: | apologize, Your Honor. I'm ozss06 8 was found in that room, and I think the fact that the
25127 [ trying to resolve this audio issue. sz 9 subscriber information perhaps either wasn't received or
s 8 THE COURT: Is there a reason we're not trying e2ss10 10 doesn't match doesn't foreclose the admissibility of it.
zs:32 9 to play it through the court's machine? It won't play? . . .
10 MR. COOKSEY: It t ol the DVD ol ozss2s 11 It certainly goes to the weight that the jury should
02:51:35 . : won't play on the player,
11 Your Honor. 1 did attempt to do that. | have attempted wsszs 12 hear.
02:51:38 . .
o2s142 12 to plug it up through the court's audio, and it didn't 025528 13 MR. MALIK: Yes, Your Honor. Thank you, Your
wsiae 13 get any louder either. ozssz3 14 Honor.
ozs200 14 THE COURT: During the break I looked at the 25533 15 MR. COOKSEY: Your Honor, let me see the
e2s200 15 document 19 to 23, and I've highlighted the wzss3s 16 exhibits as you prepared. | want to look over them.
o2zs220 16 conversations or text messages that I think are relevant wss42 17  Before | do anything with them, | want to make sure
025243 17 and on some and some most all the document. On some mss4s 18 there's no questions to clarify
ozs2a7 18  there's some taken out. So we'll proceed forward with . o
) ) ozss52 19 So Your Honor, to clarify, the highlighted --
ozs2s2 19 the understanding that we'll give these documents to the 20
. 55 THE COURT: Highlighted is in.
ozszse 20 State, ask them to redact the portions that | have ruled 0o gniig
ozssm 21 not coming in ozsss7 21 MR. COOKSEY: -- is admissible?
025304 22 What | try to do is there are portions of the 025550 22 As far as presenting them to the jury or to at
ozs312 23 conversations that if we didn't have the suspicious ose0z 23 least Detective Miller now, how should the State go
110 112
025318 1 minds that we have, we would say could be anybody o2zse07 1 about since they are unredacted currently before they go
ozs321 2 talking about anything. But there are clearly some 2ser0 2 back? Redactions are something that the State can
ozs328 3 conversations that | think have some drug connotations ozse15 3 prepare before even handing them to Mr. Schupp when he
025333 4 to it that I think are fair for the State to introduce. ozser0 4 testifies likely tomorrow at this point. More
025337 D | guess what | was trying to say before | left, 02623 O generalized --
o2zsz0 O it would have been 1 think more helpful if instead of 025625 O THE COURT: | don't know what you intend to do
o2zs346 [ having just one number with all the conversations each o2zse2z  {  with this detective as far as other than he's the one
o2zs:49 8 conversation blocked out and each conversation being an 2se30 8 who went through the thousands of text messages and
ozs3s3 9 exhibit. | think that would have been easier to ozse3¢ 9 these are the ones he thought were relevant, potentially
ozsa00 10 understand, but that's the document that was given to ozsess 10 relevant to drug activity. He's pulled them out. |
o2zsa02 11 me. I've looked at it, and | will do Getz the ozse4s 11 don't know if you intend to ask him about them or that
ozsa10 12 instruction at the time the officer begins talking about ozsea0 12 would wait until the expert.
ozs413 13 the download of the phone. ozs6:50 13 MR. COOKSEY: My intention was to wait until
ozsa16 14 MR. MALIK: Your Honor, | just wanted to make ozses2 14 the expert was merely to show him a conversation, have
o2zs419 15 sure that | address this on the record so | didn't waive ozsess 15 him identify it as one he pulled out as relevant to his
o2zsa21 16 it. The foundation objection that I had to -- that was ozsess 16 investigation and sort of explain how he narrowed down
ozsa2s 17 what my question was based upon that there didn't seem o2zszo1 17 certain conversations but not specifically to each
ozsa20 18  to be any type of verification that this was a phone ozs704 18  specific conversation. Sort of lay a foundation so that
ozs432 19 that was subscribed to by Mr. White and the connection ozs7or 19 they can come in and then the drug dealing expert can
ozsa3¢ 20 of one cell phone text and one response basically 27 or ozs70 20 talk about the language that's used in them and how it
ozsa30 21 28 hours later which is insufficient. So | want to note ozs713 21 may be indicative of certain drugs or prices on the
ozsaa2 22 my objections on those grounds to make sure the Court ozs71s 22 street of certain drugs.
ozsaa6 23 ruled on it. A ST 23 Detective Miller's testimony purely was to
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o2zs72s 1 identify the conversations as ones that he identified on ox0038 1 appropriate to have these redacted this afternoon, go
ozs726 2 the phone and that they came from the phone and -- oz0041 2 through everything else with Detective Miller, finish up
025730 3 THE COURT: | think if you were going to show 00043 3 the statement and then simply bring him back on. That
25731 4 the conversations to the detective, | think you have two 00047 4  way there's no mishap.
o2zs736 D alternatives: One, you can try to maneuver around the 030048 D THE COURT: Do you have people for this
ozs7as 6 ELMO and take out the portions that | did. o050 O afternoon?
025748 [ The more significant suggestion to you is that 030050 1 MR. COOKSEY: Detective Macauley from Delaware
025751 8 you move on to something else, do the redactions 00054 8 State Police. He may even be here. 1 told him to try
ozs7s4 9 tonight, put the officer back on the stand tomorrow, put o057 9  to get here before 2:30. So he would be testifying. |
ozs7s8 10 the texts on, which would be probably closer in time. | ozom04 10 don't expect him to be lengthy because | thought there
ozssos 11 assume the expert's not here today, is not going to o004 11 would be more to go through with Detective Miller. So |
ozssos 12 testify today. ozo108 12 thought that was how we would wrap up the day, a
ozsen1 13 MR. COOKSEY: It was all depending on timing. ozor11 13 situation where it's a little bit earlier.
ozse13 14 1 told him it was not likely until first thing in the oz01:13 14 THE COURT: The only other alternative, and |
ozse16 15 morning. ozor16 15 don't know if Mr. Malik wants to look at the documents,
02516 16 THE COURT: So you would have the text ozo18 16  what | had pulled out really are not prejudicial to the
ozss20 17 messages, then the expert. It does seem closer in time. oz0124 17 defendant. They're just they don't make any -- | don't
ozss24 18  Safest way to do it would be that. If you want to try oz0128 18  think they reference a particular drug transaction. So
ozse2s 19 it from a technical point of view move around, you can, oz01:32 19 it's potentially you could agree that the document could
ozse31 20 but it doesn't -- it's not a perfect cutoff. ozo13s 20 go in, but only the highlighted parts would be
ozse3s 21 MR. COOKSEY: | understand, Your Honor. And o011 21 questioned because the others are things | didn't think
ozse3s 22 that's why | was sort of trying to see since the State ozo10 22  fairly represent a drug transaction. And then get the
ozse43 23 is unable to do it right now. ozo152 23 document redacted. It's up to you.
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025845 1 THE COURT: It's up to you. oz0158 1 MR. MALIK: Your Honor, | think as long as --
025939 2 MR. COOKSEY: For clarification, Your Honor, ozorss 2 1I'm sure my thought is the jury probably would want to
ozso40 3 the pen stripes are unhighlighted text messages. 00203 3 take a closer look at this during deliberations. If
ozsoas 4 THE COURT: The unhighlighted text messages are | o020 4 we're going to be using it to identify some blocks of
o2zse46 D not admissible. o210 5  potentially relevant text messages conversations, that
0250:47 O MR. COOKSEY: So the pen strikes are not oz0212 6 can be done with the witness on the stand, and tonight
ozse49 [ indicative of anything? oz0216 ( you can basically do a redaction and then we can
025951 8 THE COURT: I'm not sure what you mean by that. |ozo2190 8 substitute that and that would go back to the jury.
025953 9 MR. COOKSEY: There was some highlighted here 0221 9 We'll be able to cover some ground with the detective
ozsos6 10 -- oz0223 10 today. | wouldn't object to that, Your Honor, if that's
025956 11 THE COURT: Those are my effort -- the blue oz0226 11 okay with you.
ozsess 12 lines that you see there are my effort to try to break 030226 12 MR. COOKSEY: Yes.
oz0003 13 the conversations in time to when they occurred. | 030242 13 Your Honor, | think that's fair. We'll have
ozo000 14 think that was my problem earlier. ox0245s 14  Detective Miller come back up, explain sort of how he
030012 15 MR. COOKSEY: Understood, Your Honor. oz0248 15 went through the phone, the process that goes through
0z00:14 16 THE COURT: Instead of having four ozozs0 16 it, reports that can be generated from it and what he
oz0017 17 conversations in one document, | think it would be 00254 17 was looking for.
oxo020 18  clearer if you have four documents. But you have what 030255 18 THE COURT: Okay.
oz0024 19  you got. So the blue lines were my attempt to try to 030255 19 MR. COOKSEY: And whether or not he ended up
ozoo28 20  break it into what | thought was a consistent ozozs7 20 generating separate reports that he felt were relevant
ozo032 21 conversation. oz0301 21 and then play the defendant's statement and then we can
03:00:33 22 MR. COOKSEY: Understood, Your Honor. ox0z04 22  bring Detective Macauley on.
030036 23 I think, Your Honor, it might be more A 4950305 23 THE COURT: Detective, retake the stand.
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