
 

IN THE SUPREME COURT OF THE STATE OF DELAWARE 

 
IN RE BGC PARTNERS, INC, 
DERIVATIVE LITIGATION  
 

 
C.A. No. 359, 2022 
 
Court Below: 
 
Court of Chancery of the State of 
Delaware, C.A. No. 2018-0722-LWW 
 

 
APPELLANTS’ OPENING BRIEF 

 

 
OF COUNSEL: 
 
BERNSTEIN LITOWITZ BERGER 
   & GROSSMANN LLP 
Jeroen van Kwawegen 
Christopher J. Orrico 
1251 Avenue of the Americas, 44th Flr. 
New York, New York 10020 
(212) 554-1400 
 
 

GRANT & EISENHOFER P.A. 
Christine M. Mackintosh (Bar No. 5085) 
Vivek Upadhya (Bar. No. 6241) 
123 Justison Street 
Wilmington, DE 19801 
(302) 622-7000 
 
 
BERNSTEIN LITOWITZ BERGER 
   & GROSSMANN LLP 
Gregory V. Varallo (Bar No. 2242) 
Andrew E. Blumberg (Bar No. 6744) 
500 Delaware Avenue, Suite 901 
Wilmington, DE 19801 
(302) 364-3600  
 
Counsel for Appellants Roofers Local 
149 Pension Fund and Northern 
California Pipe Trades Trust Funds 

 
Dated:  November 15, 2022 

EFiled:  Nov 15 2022 04:52PM EST 
Filing ID 68390450
Case Number 359,2022



i 

TABLE OF CONTENTS 

Page 

NATURE OF PROCEEDINGS ................................................................................. 1 

SUMMARY OF ARGUMENT ................................................................................. 5 

STATEMENT OF FACTS ........................................................................................ 6 

A. LUTNICK CONTROLLED CANTOR AND BGC BUT WAS 

ECONOMICALLY ALIGNED WITH CANTOR .............................................. 6 

B. LUTNICK APPOINTS CURWOOD, MORAN, AND BELL TO BGC’S 

BOARD; NONE HAVE INDUSTRY EXPERIENCE, BUT ALL HAVE 

CLOSE CONNECTIONS TO LUTNICK ......................................................... 6 

1. Curwood ...................................................................................... 7 

2. Moran .......................................................................................... 7 

3. Bell .............................................................................................. 9 

C. CANTOR-AFFILIATED CCRE ACQUIRES BP IN 2014 FOR $259.3 

MILLION ................................................................................................. 9 

D. MULTIFAMILY INDUSTRY GROWTH DRIVES BP’S GROWTH FROM 

2014 TO 2016 .......................................................................................10 

E. LUTNICK BUYS OUT CCRE’S OUTSIDE INVESTORS SO HE CAN 

SELL BP TO BGC .................................................................................10 

F. BGC FILES FOR NEWMARK’S IPO; SANDLER SOLICITS CANTOR 

FOR AN IPO ROLE BECAUSE “LUTNICK CONTROLS ALL” ....................12 

G. LUTNICK TELLS THE BOARD THAT CANTOR IS READY TO SELL 

BP TO BGC FOR A “POTENTIAL PURCHASE PRICE” IN THE “LOW 

$700 MILLION RANGE” .........................................................................12 

H. THE COMMITTEE DETERMINES THAT LUTNICK CAN NEGOTIATE 

WITH HIMSELF ......................................................................................13 

I. LUTNICK SELECTS THE COMMITTEE’S CO-CHAIRS AND 

OVERSEES THE SELECTION OF THE COMMITTEE’S ADVISORS ...............14 

J. LUTNICK SETS A Q1 2017 TIMETABLE; MORAN PUSHES THE 

COMMITTEE’S ADVISORS “SEVERAL TIMES” TO MOVE FASTER ...........16 



ii 

K. LUTNICK CHANGES THE DEAL STRUCTURE AND INCREASES THE 

PROPOSED PURCHASE PRICE BY $125 MILLION TO COVER 

CANTOR’S TAXES .................................................................................17 

L. LUTNICK USES HIS CONTROL OVER BGC MANAGEMENT TO 

WITHHOLD AN INDEPENDENT VALUATION OF BP FROM THE 

COMMITTEE ..........................................................................................18 

M. LUTNICK “LIGHTS A FIRE” UNDER THE COMMITTEE WITHOUT 

THEIR ADVISORS PRESENT ...................................................................21 

N. LUTNICK AND CANTOR RESIST GIVING THE COMMITTEE 

INFORMATION ABOUT PREVIOUS BP TRANSACTIONS ...........................21 

O. LUTNICK AND CANTOR PROVIDE THE COMMITTEE INFLATED BP 

PROJECTIONS ........................................................................................22 

P. CANTOR BELATEDLY PROVIDES SOME INFORMATION RELATING 

TO THE 2017 BUYOUTS, BUT WITHHOLDS OTHER INFORMATION, 
CAUSING SANDLER TO GET A KEY VALUATION OBJECTIVELY 

WRONG ................................................................................................23 

Q. ON THE EVE OF THE SOLE DAY OF NEGOTIATIONS, LUTNICK 

OFFERS AN ALTERNATIVE PURCHASE PRICE OF $1 BILLION FOR 

BP TO COVER CANTOR’S TAX LIABILITY (AGAIN) ...............................26 

R. FOLLOWING NEGOTIATIONS THAT NO ONE REMEMBERS, THE 

COMMITTEE AGREES TO BUY BP FOR $875 MILLION PLUS A 

$89.2 MILLION DISTRIBUTION TO CANTOR THAT LUTNICK 

SLIPPED PAST THE COMMITTEE ............................................................27 

S. A MONTH AFTER CLOSING, BP DRASTICALLY REDUCES IS 

PROJECTIONS IN ANTICIPATION OF THE IPO .........................................28 

T. THE IPO FAILS .....................................................................................29 

ARGUMENT ...........................................................................................................30 

I. THE TRIAL COURT ERRED IN FINDING THAT THE PROCESS 
WAS ENTIRELY FAIR ................................................................................30 

A. QUESTION PRESENTED..........................................................................30 

B. SCOPE OF REVIEW ................................................................................30 

C. MERITS OF ARGUMENT .........................................................................30 

1. The Process Was Undermined Ex Ante ....................................32 



iii 

(a) The Trial Court Erred in Finding That the Committee 
Was Sufficiently Independent to Simulate Arm’s-Length 
Bargaining .......................................................................32 

i. Curwood ...............................................................32 

ii. Moran ...................................................................34 

iii. Bell .......................................................................38 

(b) The Trial Court Erred in Finding That Lutnick’s 
Involvement in Selecting Co-Chairs and Advisors 
Simulated Arm’s-Length Bargaining .............................39 

2. Lutnick’s Perversive Control of the Timing and 
Negotiations Is Inconsistent with Arm’s-Length 
Bargaining .................................................................................41 

(a) The Trial Court Erred in Finding That the Committee Did 
Not Act with a Controlled Mindset ................................41 

(b) Defendants Failed to Prove that the Negotiations 
Simulated Arm’s-Length Bargaining .............................44 

3. The Trial Court Erred in Finding That the Committee 
Was Adequately Informed ........................................................45 

(a) Lutnick and Gosin Withheld Material Valuation 
Information .....................................................................46 

(b) Cantor Withheld Information Regarding the 2017 
Buyouts ...........................................................................48 

(c) Cantor Used Its Informational Advantage to Extract the 
True-Up Payment............................................................49 

II. THE TRIAL COURT ERRED IN FINDING THAT THE PRICE 
WAS ENTIRELY FAIR ................................................................................51 

A. QUESTION PRESENTED..........................................................................51 

B. SCOPE OF REVIEW ................................................................................51 

C. MERITS OF ARGUMENT .........................................................................51 

1. The Trial Court Abused Its Discretion by Minimizing 
and Disregarding Market and Record Evidence 
Demonstrating that the Price Was Unfair .................................52 



iv 

(a) The Trial Court Erred in Concluding that CCRE’s 2014 
Transaction Demonstrated that BGC Only Overpaid by 
$70 Million .....................................................................52 

(b) The Trial Court Erred by Giving No Weight to the Value 
for BP Implied by Cantor’s 2017 Buyouts .....................56 

(c) The Trial Court Erred by Disregarding Lutnick’s 
Opening $725 Million “Proposal” ..................................58 

2. The Trial Court Committed Reversible Error in Adopting 
a Valuation Offered For “Illustrative Purposes” That 
Does Not Pass the “Reliable Principles of Corporate 
Finance and Economics” Test ...................................................60 

(a) The “Illustrative” Analysis Does Not Conform with 
Accepted Financial Principles ........................................62 

(b) Record and Market Evidence Prove That Downward 
Adjustments to W&D’s Multiples Would Have Been 
Necessary to Accurately Value BP .................................64 

(c) The Trial Court’s Use of W&D’s Price-To-Earnings and 
Price-To-Book Multiples Was Inconsistent with Other 
Aspects of Its Opinion and the Factual Record ..............65 

III. THE TRIAL ERRED IN FINDING THAT MORAN, CURWOOD, 
AND BELL WERE NOT LIABLE FOR ADVANCING LUTNICK’S 
INTERESTS ..................................................................................................68 

A. QUESTION PRESENTED..........................................................................68 

B. SCOPE OF REVIEW ................................................................................68 

C. MERITS OF ARGUMENT .........................................................................68 

CONCLUSION ........................................................................................................69 

 

       Ex. A: Final Order and Judgment, dated Sept. 27, 2022 (Trans. ID 68172677) 
 
       Ex. B: Memorandum Opinion, dated Aug. 19, 2022 (Trans. ID 67952344) 
  



v 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

In re Appraisal of Jarden Corp., 
2019 WL 3244085 (Del. Ch. July 19, 2019), aff’d sub nom. Fir 
Tree Value Master Fund, LP v. Jarden Corp., 236 A.3d 313 (Del. 
2020) ............................................................................................................. 62, 64 

Aronson v. Lewis, 
473 A.2d 805 (Del. 1984) ................................................................................... 35 

In re BGC Partners, Inc. Deriv. Litig., 
2021 WL 4271788 (Del. Ch. Sept. 20, 2021) ......................................... 34, 38, 39 

Cede & Co. v. Technicolor, Inc., 
884 A.2d 26 (Del. 2005) ..................................................................................... 62 

CompoSecure, LLC v. CardUX, LLC, 
206 A.3d 807 (Del. 2018) ................................................................................... 51 

In re Cornerstone Therapeutics Inc., S’holder Litig., 
115 A.3d 1173 (Del. 2015) ................................................................................. 68 

In re Del Monte Foods Co S’holders Litig., 
25 A.3d 813 (Del. Ch. 2011) .............................................................................. 42 

Delaware Cty. Employees Ret. Fund v. Sanchez, 
124 A.3d 1017 (Del. 2015) ................................................................................. 35 

Dell, Inc. v. Magnetar Global Event Driven Master Fund Ltd, 
177 A.3d 1 (Del. 2017) ............................................................................. 3, 51, 62 

DFC Glob. Corp. v. Muirfield Value Partners, L.P., 
172 A.3d 346 (Del. 2017) ....................................................................... 51, 56, 61 

Doft & Co v. Travelocity.com Inc., 
2004 WL 1152338 (Del. Ch. May 21, 2004) ...................................................... 63 

In re Dole Food Co., Inc. S’holder Litig., 
2015 WL 5052214 (Del. Ch. Aug. 27, 2015) ............................................... 46, 47 



vi 

In re El Paso Corp. S’holder Litig., 
41 A.3d 432 (Del. Ch. 2012) .............................................................................. 42 

Frontfour Ca. Grp. LLC v. Taube, 
2019 WL 1313408 (Del. Ch. Mar. 11, 2019) ..................................................... 43 

Gesoff v. IIC Indus., 
902 A.2d 1130 (Del. Ch. 2006) .......................................................................... 32 

HMG/Courtland Props., Inc. v. Gray, 
749 A.2d 94 (Del. Ch. 1999) .............................................................................. 59 

Kahn v. Dairy Mart Convenience Stores, Inc., 
1996 WL 159628 (Del. Ch. Mar. 29, 1996) ................................................. 39, 40 

Kahn v. Lynch Commc’n Sys., Inc.,  
 638 A.2d 1110 (Del. 1994)  .......................................................................... 30, 45 

Kahn v. Lynch Commc’n Sys., Inc., 
669 A.2d 79 (Del. 1995) ......................................................................... 30, 42, 45 

Kahn v. Tremont Corp., 
1996 WL 145452 (Del. Ch. Mar. 21, 1996) ..................................... 39, 40, 46, 49 

Merion Cap., L.P. v. 3M Cogent, 
2013 WL 3793896 (Del. Ch. July 8, 2013) .................................................. 62, 64 

Mills Acquisition Co. v. MacMillan, Inc., 
559 A.2d 1261 (Del. 1988) ....................................................................... 1, 49, 69 

In re Ply Gem Indus., Inc. S’holders Litig., 
2001 WL 1192206 (Del. Ch. Oct. 3, 2001) ........................................................ 38 

RBC Cap. Mkts., LLC v. Jervis, 
129 A.3d 816 (Del. 2015) ............................................................................. 51, 68 

Reis v. Hazelett Strip-Casting Corp., 
28 A.3d 442 (Del. Ch. 2011) .............................................................................. 11 

Sciabacucchi v. Liberty Broadband Corporation, 
2022 WL 1301859 (Del. Ch. May 2, 2022) ........................................................ 33 



vii 

In re Southern Peru Copper Corp. S’holder Deriv. Litig., 
52 A.3d 761 (Del. Ch. 2011) .............................................................................. 43 

Telxon Corp. v. Meyerson, 
802 A.2d 257 (Del. 2002) ................................................................................... 35 

In re Trans World Airlines, Inc. S’holders Litig., 
1988 WL 111271 (Del. Ch. Oct. 21, 1988), abrogated on other 
grounds by Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1110 
(Del. 1994) .................................................................................................... 30, 37 

Verition Partners Master Fund Ltd. v. Aruba Networks, Inc., 
210 A.3d 128 (Del. 2019) ................................................................................... 66 

Weinberger v. UOP, Inc., 
457 A.2d 701 (Del. 1983) ......................................................................... 1, 30, 47 

William Penn P’ship v. Saliba, 
13 A.3d 749 (Del. 2011) ..................................................................................... 50 

Other Authorities 

Leo E. Strine, Jr., The Delaware Way: How We Do Corporate Law 
and Some of the New Challenges We (and Europe) Face, 30 Del. J. 
Corp. L. 673, 678 (2005) .................................................................................... 32 

  



viii 

GLOSSARY 

Appellants or Plaintiffs 
Roofers Local 149 Pension Fund and Northern 
California Pipe Trades Trust Funds 

Appellees or Defendants 
Howard Lutnick, CFGM, Cantor, Moran, Curwood, 
Bell 

ARA Newmark subsidiary Apartment Realty Advisors  

BGC BGC Partners, Inc. 

BP Berkeley Point Financial LLC 

Beekman Beekman Advisors  

Bell Special Committee Member Linda Bell 

Cantor Cantor Fitzgerald, L.P. 

CCRE Cantor Commercial Real Estate Company, L.P. 

CFGM CF Group Management, Inc. 

CIM CIM Group, Inc. 

CMBS Commercial Mortgage-Backed Securities 

Curwood Special Committee Member Stephen Curwood 

Dalton Special Committee Member Secretary John Dalton 

DUS Delegated Underwriting and Servicing 

Fannie The Federal National Mortgage Association 

Freddie The Federal Home Loan Mortgage Corp. 

GSE Government-Sponsored Enterprise 

Ginnie Government National Mortgage Association 

Houlihan Houlihan Lokey, Inc. 



ix 

IPO Initial Public Offering 

K&E Kirkland & Ellis LLP 

Newmark Newmark Group, Inc. 

Ohio Ohio State Teachers’ Retirement System 

Op. Memorandum Opinion, dated Aug. 19, 2022 

Sandler Sandler O’Neill + Partners, L.P.  

Special Committee or 
Committee 

Special Committee of the BGC Board that was 
Created to Evaluate the Transaction, Comprised of 
Bell, Curwood, Dalton and Moran  

Transaction BGC’s Acquisition of BP from CCRE  

WLRoss WL Ross & Co. LLC 

W&D Walker & Dunlop 

 



 

NATURE OF PROCEEDINGS 

This appeal squarely presents the question whether the “entire fairness” test 

is to have continued vitality in addressing conflicted controller transactions.  If it is, 

then the trial court’s deferential willingness to give Defendants the benefit of the 

doubt at every turn rather than requiring Defendants “to demonstrate their utmost 

good faith and the most scrupulous inherent fairness of the bargain,” Weinberger v. 

UOP, Inc., 457 A.2d 701, 710 (Del. 1983), warrants reversal. 

This derivative action challenges the fairness of BGC’s $875 million 

acquisition of BP from Cantor.1  Cantor and BGC were controlled by Howard 

Lutnick, a famously aggressive and demanding Wall Street executive who was 

economically aligned with Cantor.  Entire fairness applied ab initio, a standard this 

Court has said is “so exacting” that its application “frequently is determinative of 

the outcome of derivative litigation.”  Mills Acquisition Co. v. MacMillan, Inc., 559 

A.2d 1261, 1279 (Del. 1988) (citation omitted).  To meet their “exacting” entire 

fairness burden, Defendants were required to prove that the process and price 

simulated arm’s-length bargaining.  Defendants did not meet their burden. 

The process bore no resemblance to arm’s-length bargaining: 

 Lutnick selected the Committee’s co-chairs;   

                                                 
1 Plaintiffs also challenged the fairness of BGC’s investment in a Cantor-affiliate’s 
CMBS business but focus here on the BP acquisition. 
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 Lutnick interviewed the Committee’s prospective financial advisors;   

 Co-chair Moran actually asked Lutnick whether he wanted Sandler—who was 
simultaneously seeking a role from Lutnick in a contemplated IPO—to 
negotiate on behalf of the Committee and against him;   

 Lutnick controlled the Transaction’s timing and took advantage of his own 
delays to increase the proposed purchase price from $725 million to $880 
million;   

 The Lutnick-assigned BGC employee who was to help the Committee assess 
BP’s value coordinated his presentation with Lutnick and, after talking to 
Cantor executives, withheld a valuation from a foremost expert opining that a 
fair price would be $275 million below the eventual Transaction price; 

 Defendants adduced no evidence of how the Transaction price was actually 
negotiated;  

 Cantor surreptitiously extracted an $89.2 million true-up payment on top of 
the $875 million purchase price; and 

 Moran withheld material information from his fellow Committee members, 
“was negligent,” “perhaps even grossly so,” and the process was “marred” by 
his and Lutnick’s actions.   

The trial court’s determination that Defendants proved that the process was entirely 

fair despite these and other egregious process flaws was unprecedented.  That error 

alone warrants reversal. 

The trial court’s fair price determination, for its part, ignores this Court’s 

repeated pronouncements that reliable market evidence is superior to other valuation 

techniques.  The unusually strong market and record evidence in this case 

demonstrates conclusively that the price was not entirely fair.  The trial court found 

that a 2014 transaction involving BP implied a value for BP $70 million below the 
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Transaction price.  A transaction involving BP just months before the one at issue in 

this litigation implied a value for BP $251 million below the Transaction price.  

Lutnick’s initial proposal was $150 million below the Transaction price.   

But the trial court disregarded that market and record evidence, instead giving 

dispositive weight to a novel comparable company analysis that Defendants’ expert 

offered for “illustrative purposes” and expressly did not rely on.  That “illustrative” 

valuation was not “grounded in relevant, accepted financial principles,” Dell, Inc. v. 

Magnetar Global Event Driven Master Fund Ltd, 177 A.3d 1, 22-23 (Del. 2017), as 

it was not supported by sufficient underlying analysis to provide a reliable indication 

of BP’s value and was fatally flawed in several respect.  If this Court rejects that 

“illustrative” valuation, the Transaction price was not within the range of 

reasonableness and damages of at least $70 million logically follow. 

* * * 

The trial court’s decision stretches Delaware law beyond its breaking point.  

It reduces the independence analysis to a director’s willingness to offer self-serving 

testimony at trial.  It discourages employment of the dual protections of MFW as no 

controller will willingly step back from a process when they can instead control it ex 

ante without fear of liability.  It dramatically undercuts deal counsel’s ability to 

advise committees and controllers of the importance of a truly arm’s-length process 

and to draw lines between what is acceptable and what is not.  It walks back the 
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primacy of market and record evidence in assessing fair price in favor of finger-in-

the-air expert valuations.  If affirmed, 

 [Entire fairness becomes] but a walking shadow, a poor player 
 That struts and frets his hour upon the stage 
 And then is heard no more. 
 It is a tale . . . full of sound and fury 
 Signifying nothing.2 

The trial court’s decision should be reversed. 

  

                                                 
2 William Shakespeare, Macbeth, Act V, Scene v, Lines 24-28. 
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SUMMARY OF ARGUMENT 

1. Defendants did not prove that the process was entirely fair.  The process 

was “marred” by egregious process flaws and was inconsistent with arm’s-length 

bargaining.  The trial court’s contrary conclusion rests on reversible legal and factual 

errors. 

2. Defendants did not prove that the price was entirely fair.  All market 

and record evidence demonstrates that BP’s fair value was below the Transaction 

price.  The trial court’s fair price determination rests on an “illustrative,” unreliable, 

and fatally flawed comparable company analysis, and was thus legal error. 

3. The trial court erred in finding that Bell, Curwood, and Moran are not 

liable for advancing Lutnick’s interests.  The trial court’s holding that all three 

directors were independent is inconsistent with well-established principles of 

Delaware law.  
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STATEMENT OF FACTS 

A. LUTNICK CONTROLLED CANTOR AND BGC BUT WAS 

ECONOMICALLY ALIGNED WITH CANTOR 

BGC is a brokerage and financial technology company; its predecessor entity 

was formed in 2004 when it was spun off from Cantor.  Op. 4.  At the time of the 

Transaction, Lutnick was Chairman, CEO, and controlling stockholder of BGC and 

Cantor.  Op. 4, 12.  Lutnick has been described as sharp-elbowed and demanding.  

A2255 (118:13-119:23); A2583 (74:11-18).   

Lutnick’s financial interests were aligned with Cantor.  Lutnick held an 

approximately 54% economic interest in Cantor and an approximately 23% 

economic interest in BGC.  Op. 49.  Thus, Lutnick earned $0.31 for every dollar 

BGC overpaid for BP.  Op. 49 n.261.  Three of four Committee members did not 

understand or consider Lutnick’s economic incentives in connection with the 

Transaction.  A613 (887:12-888:18); A1564 (62:9-16); A1591 (170:5-171:13); 

A2109 (179:8-180:13).   

B. LUTNICK APPOINTS CURWOOD, MORAN, AND BELL TO BGC’S 

BOARD; NONE HAVE INDUSTRY EXPERIENCE, BUT ALL HAVE CLOSE 

CONNECTIONS TO LUTNICK 

Lutnick’s handpicked co-chairs Moran and Bell, and Committee member 

Curwood, all had deep connections to Lutnick.   
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1. Curwood 

Curwood met Lutnick in 2000 at Haverford College.  A573 (728:1-10).  The 

two served side-by-side on Haverford’s Board of Managers and various other 

Haverford committees for twelve years.  A579 (750:17-752:1).  In 2012, Curwood 

donated money to Haverford in Lutnick’s honor as a statement of support for him, 

something he does only for people who are important to him.  A582-83 (765:20-

766:3).     

In 2009, Lutnick placed Curwood on BGC’s board.  A289 ¶41.  In a 2013 

spiritual exercise, Curwood identified nine “Blessings” in his life for which he was 

grateful, one of which was: “I am grateful to Howard for the opportunity [he has] 

given me to serve on his board and make the money that I needed to support my 

family for the last three years.”  A1130.  From 2010-2017, Curwood earned more 

than half his household income from his BGC board service; in 2017, Curwood’s 

board fees comprised nearly two-thirds of his household income.  Op. 42 n.236.   

2. Moran 

Moran and Lutnick met in 1999 when Lutnick invited Moran to join a Cantor-

subsidiary board.  A291 ¶48.  Between 1999 and the Transaction, Moran served on 

three Lutnick-controlled boards.  A290-91 ¶¶46, 48, 50.  Moran leveraged his 

relationship with Lutnick to help his romantic partner raise money for charities that 

were important to her, secure invitations to high profile events, and secure private 
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tours of museums for his family, including during the Transaction process.  A608 

(867:21-869:5); A609 (871:7-872:3); A1191-92.   

During the course of his relationship with Lutnick, Moran came to hold 

Lutnick in great regard.  Moran believes that Lutnick “deserves recognition as a great 

human being,” A1729 (86:9-87:3), and was moved to tears during his deposition 

relaying an anecdote about why he “respect[s Lutnick] so much” and is “proud to be 

associated” with him: 

I’ll tell you a story about Howard, why I respect him so much.  [He’s] 
flying on an airplane, and he’s sitting next to a guy.  They strike up a 
conversation.  And the guy says, “I’m trying to convert an old electric 
plant into the Tate Modern.”  And Howard says, “What’s the problem?”  
He says, “I don’t have enough money.”  Howard says, “I’ll give you 
some money.” 

So Howard is particularly proud of it because there’s a wall – not the 
glass wall.  There’s a wall in the Tate that has five names on it as the 
founders of the Tate Modern.  And I equated that to being like a 
Rockefeller.  Okay?  So what he did, he did another good deed.  Didn’t 
even know the guy.  And he’s proud of that.  And I’m proud to be 
associated with a man that does that kind of work.  And I’ll stop there, 
because I’ll just get teary-eyed. 

Q. Do you need a break, Mr. Moran? 

A. No, no, no, no, no.  I’m just thinking about why I like Howard, 
even though he can -- that he’s a wonderful – he’s a good human 
being.  I’ll stop there. 

A1732 (98:7-99:9).3 

                                                 
3 Emphasis in quoted material is added throughout, unless otherwise indicated. 
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3. Bell 

Bell and Lutnick met at Haverford in 1992 when he was the chair of the Board 

of Managers and Bell was a junior faculty member.  A288 ¶¶34-36.   

Lutnick has been instrumental in Bell’s career.  In 2007, Bell became Provost 

at Haverford with Lutnick’s support.  A288 ¶36; A2410 (71:8-72:5).  In 2009, 

Lutnick appointed Bell to the board of Lutnick-controlled ELX Futures and later 

moved her to BGC’s Board.  A288 ¶¶37, 39; A520 (649:15-21, 651:1-4).  In 2012, 

Bell used Lutnick as a reference to support her candidacy for Provost at Barnard 

College.  A2242 (67:16-68:18).  After Bell secured the position, Lutnick assisted 

Bell in fundraising by introducing her to the “right kinds of families” – i.e., those 

who are “extraordinarily well to do.”  A1147; A2415 (93:10-20).     

Lutnick and Bell’s personal relationship grew alongside Lutnick’s 

professional support of Bell.  In 2015 and 2016, Lutnick confided in Bell about his 

son’s academic struggles and asked Bell’s assistance on multiple occasions.  A1133-

35; A1137-38; A1143.  Bell went out of her way to help.  A1131-36; A1139-43; 

A1144-46.  Lutnick considers Bell a friend.  A2410 (72:6-17).   

C. CANTOR-AFFILIATED CCRE ACQUIRES BP IN 2014 FOR $259.3 

MILLION 

BP is a commercial real estate finance company that serves as a DUS lender 

for government-sponsored multifamily and other commercial real estate loans.  Op. 
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6.  It is pre-approved to originate, underwrite, close, and service loans for GSEs 

Fannie, Freddie, and Ginnie.  Id. 

In November 2013, CCRE agreed to acquire BP for $259.3 million.  A296 

¶75.  At that time, Cantor and various outside investors owned CCRE.  Op. 7.  The 

deal closed in April 2014.  Op. 6-7.   

D. MULTIFAMILY INDUSTRY GROWTH DRIVES BP’S GROWTH FROM 

2014 TO 2016 

In 2014, the market was expecting strong growth and CCRE was expecting to 

capitalize on synergies with BP.  A3123; A751 (1247:1-20).  Those expectations 

were realized.  From 2014 to 2016, Fannie and Freddie multifamily loan origination 

volumes grew roughly 96% and BP’s revenue and EBITDA grew 80% and 73%, 

respectively, despite a nominal market share increase.  Op. 7.  BP’s growth over that 

period was also driven by referrals from BGC subsidiaries, which accounted for a 

steadily growing proportion of BP’s overall production volume.  Op. 8.  In 2017, 

market participants projected that multifamily loan origination volume growth 

would decline sharply.  A1157; A1463. 

E. LUTNICK BUYS OUT CCRE’S OUTSIDE INVESTORS SO HE CAN SELL 

BP TO BGC 

In 2016, Lutnick decided that he wanted BGC to acquire BP, combine it with 

BGC-subsidiary Newmark, and spin off the combined entity through an IPO.  Op. 

9.  To facilitate that multi-step transaction, Lutnick first needed to buy out CCRE’s 
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outside investors, who collectively owned approximately 88% of CCRE.  Id.  At that 

time, CCRE was made up of two businesses, BP and a CMBS business.  Id.   

In late 2016, Lutnick commenced buyout discussions with CCRE investors 

CIM, WLRoss, and Ohio.  Id.  In February 2017, after several months of 

“complicated” negotiations with CIM—an “extraordinarily sophisticated real estate 

investor[]”—and others, Lutnick reached agreements in principle to buy those 

investors out for approximately $1.1 billion.  Id.; A3154; A2432 (158:3-8).  Lutnick 

hid his plan to flip BP to BGC from CIM out of concern that if CIM got wind of the 

plan, it would mess up their agreement.  A1174.  CIM and Ohio were bought out at 

prices that equaled an 11.125% return net of past distributions while WLRoss was 

bought out based on a different metric.  A1362. To fund the buyouts, Lutnick needed 

to sell BP, and he would not have committed to the buyouts unless he was certain he 

could.  A767 (1310:20-1311:9).  

The buyouts implied values for CCRE ranging from $1.2534 to $1.299 billion 

with an average of $1.276 billion.  A1299 .  Conservatively assuming CCRE’s 

CMBS business was worth its book value,4 the buyouts implied a value for BP of 

$624 million or $251 million below the Transaction price.  Op. 104.   

                                                 
4 See Reis v. Hazelett Strip-Casting Corp., 28 A.3d 442, 476 (Del. Ch. 2011) (“Book 
value tends to undervalue a business as a going concern ….”). 
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F. BGC FILES FOR NEWMARK’S IPO; SANDLER SOLICITS CANTOR FOR 

AN IPO ROLE BECAUSE “LUTNICK CONTROLS ALL” 

On February 9, 2017, BGC filed a confidential registration statement for an 

IPO of Newmark.  Op. 9.  Sandler wanted an underwriter role.  Op. 9-10.  Sandler 

Managing Director Sterling wrote that Sandler’s best way into the IPO was through 

Cantor’s CFO, not BGC, because “Lutnick controls all,” meaning Lutnick makes 

the decision as to which investment bankers get hired.  A1167; A396 (301:24-

302:16).  The next day, Sterling’s colleague emailed Bisgay about securing an IPO 

role.  Op. 9-10.   

Sandler never told the Committee it contacted Cantor about working on the 

IPO.  A523-24 (666:9-13, 667:3-5).  Bell testified that she would have wanted to 

know that fact.  A524 (667:6-11).  The trial court found that “Sandler was not given 

a role in the IPO.”  Op. 10.  That was error.  Sandler was retained as an underwriter.  

A453 (384:15-17).   

G. LUTNICK TELLS THE BOARD THAT CANTOR IS READY TO SELL BP 

TO BGC FOR A “POTENTIAL PURCHASE PRICE” IN THE “LOW $700 

MILLION RANGE” 

On February 11, BGC’s Audit Committee, which consisted of the four 

Committee members, met.  Op. 10.  Lutnick told them that “Cantor had come to an 

agreement in principle with the other outside CCRE investors in the preceding days 

to buy out their interests,” that the buyout “was expected to allow Cantor to sell [BP] 

to [BGC],” and that acquiring BP would allow BGC to compete “with commercial 
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real estate peer companies like … [W&D].”  A1169.  Lutnick commented “‘on [a] 

potential purchase price’” for BP in the “‘low $700 million range.’”  Op. 11 (quoting 

A1169 ).  Throughout February and March, Cantor and BGC executives worked 

together on IPO analyses that assumed a $725 million purchase price.  A1190; 

A3147.   

H. THE COMMITTEE DETERMINES THAT LUTNICK CAN NEGOTIATE 

WITH HIMSELF 

After the February 11 Audit Committee meeting, the Board met, authorized 

the Audit Committee to act as a special committee, and “‘authorized management 

to proceed to negotiate the transactions[.]’”  Op. 12 (quoting A1171).  In other 

words, the Committee authorized Lutnick’s BGC management team to negotiate 

with Lutnick’s Cantor management team.   

The Committee later amended the scope of its responsibilities, but only after 

Lutnick selected the co-chairs, approved the Committee’s legal advisor, and 

interviewed and approved the Committee’s financial advisor.  Op. 62.  Even then, 

co-chair Moran continued to believe that Lutnick was free to negotiate with himself.   

A1747-48 (160:17-162:7) (full quote below).  Co-chair Bell did not view Lutnick as 

an adversary either.  A527 (678:5-20).   
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I. LUTNICK SELECTS THE COMMITTEE’S CO-CHAIRS AND OVERSEES 

THE SELECTION OF THE COMMITTEE’S ADVISORS 

Shortly after the February 11 meeting, Lutnick asked Moran to chair the 

Committee.  Op. 13.  Days later, Lutnick asked Bell to serve as co-chair.  Id.  Both 

agreed.  Id.  There was no formal division of labor between the two, but Moran took 

on an outsized role because Bell was busy and he was retired.  A533 (701:3-16).  

After speaking with Lutnick, Moran began seeking out advisors for the 

Committee, assisted by BGC’s Chief Counsel and Cantor’s Associate General 

Counsel, Caroline Koster.  Op. 13.  Moran wanted to retain William Regner of 

Debevoise, but first sought Lutnick’s approval.  Op. 14.  Moran testified that the 

Committee would have “looked for another lawyer” if Lutnick had not approved.  

A615 (895:17-896:6).  Bell was unaware that Moran raised the retention of 

Debevoise with Lutnick.  Op. 14.   

Lutnick was even more involved in selecting the Committee’s financial 

advisor and determining its role.  On February 16, Koster sent Moran contact 

information for Houlihan, Sandler, and Ralph Taylor III of the Taylor Companies, 

who Committee member Dalton suggested.  Op. 15.  Koster told Moran that 

“Howard would like for you to reach out to the bankers” and to hold off on 

contacting Taylor until checking with Lutnick.  A1175.  Moran agreed.  Op. 15.  

Moran never contacted Taylor. 
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Moran contacted Sandler first.  Id.  Sandler had a history of working with 

Lutnick-controlled companies.  A1896 (31:5-32:3).  Sandler’s lead banker on the 

Transaction, Sterling, was Sandler’s relationship manager for Lutnick-affiliated 

companies.  A395 (299:11-14).     

After speaking with Moran, Sterling emailed Moran to reiterate his interest in 

working with the Committee and to clarify that the scope of Sandler’s assignment 

would include “‘negotiation of a transaction.’”  Op. 15-16 (quoting A1178).  Moran 

forwarded Sterling’s email to Koster and Lutnick, asking, “‘are we going to want 

them to negotiate price????”  Op. 16 (quoting A1178).  Lutnick responded, “‘Yes.’”  

Op. 16 (quoting A1179).  Moran did not tell the other Committee members he 

allowed Lutnick to determine the scope of Sandler’s engagement, and Bell testified 

that Moran’s deference to Lutnick did not reflect “best practice for sure.”  A525-26 

(670:5-9, 674:6-14).   

On February 27, Regner informed Sterling that Cantor was “proposing” that 

BGC acquire “100% of the equity interests in [BP]” and that “[t]he purchase price 

for the [BP] acquisition is proposed to be c. $725 million.”  A1180.   

In early March, Lutnick interviewed Sandler and Houlihan as prospective 

Committee financial advisors.  Op. 16.  Moran was the only Committee member 

who participated.  Id.  Regner needed Lutnick’s permission to attend.  A1181 .  Bell 

was not invited or informed of Lutnick’s involvement.  Op. 16; A527 (680:9-19).  
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During the interview, Lutnick told Sandler that the purchase price would be “1.5x 

[book value], low 700s.”  A3153.  Following its interview with Lutnick, Houlihan 

similarly understood that BGC was “currently contemplating the purchase of [BP] 

from CCRE for consideration of approximately $725 million.”  A1184.   

On March 14, the BGC Board formally reestablished the Committee.  Op. 17.  

On March 15, the Committee effectuated Lutnick’s selection of Moran and Bell as 

co-chairs and officially retained Lutnick-approved advisors, Sandler and Debevoise.  

Op. 17-18.  Other than Moran, no Committee member met with Sandler before it 

was retained.  A397-98 (308:17-309:8).   

J. LUTNICK SETS A Q1 2017 TIMETABLE; MORAN PUSHES THE 

COMMITTEE’S ADVISORS “SEVERAL TIMES” TO MOVE FASTER 

On March 2, Lutnick told Moran and Sandler that he wanted the Transaction 

completed by March 31.  A1183; A3154.  Thereafter, Moran told Sandler and 

Debevoise—“[s]everal times!”—that “we” (i.e., Lutnick and Moran) “are running a 

clock” on the Transaction.  Op. 18, A1188.  Moran reassured Lutnick that he was 

doing all he could to push the Transaction, but was being told that “we have not 

provided the data that they will need to move the dime very far in the time frame 

you and I have talked about.”  A1188.  Bell described Moran’s use of “we” and 

“they” as “all mixed up.”  A529 (686:12-20).  Moran did not tell the rest of the 

Committee that he was pushing their advisors to finalize a deal.  A528-29 (684:19- 

685:20).   
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K. LUTNICK CHANGES THE DEAL STRUCTURE AND INCREASES THE 

PROPOSED PURCHASE PRICE BY $125 MILLION TO COVER 

CANTOR’S TAXES 

In early April, after receiving no further direction from Lutnick for several 

days, Moran checked in to ask if he had “‘changed our original timetable for 

execution???’”  Op. 19 (quoting A1191).  Lutnick had slowed the process to allow 

Cantor to assess its potential tax liability.  Op. 53.   

On April 13, K&E sent Cantor the tax consequences of potential transaction 

structures.  Op. 19.  K&E opined that an outright sale of BP for $725 million would 

trigger an immediate $70 million tax liability while a $725 million investment by 

BGC in CCRE would trigger an $82 million tax liability recognized over time.  Op. 

19-20; A1198-99.  In connection with that analysis, KPMG valued CCRE at $1,230 

million, of which $580 million was “componentized” to BP.  A3148.   

After receiving the tax opinion, Lutnick altered his $725 million proposal in 

two ways that materially benefitted him: (i) increased the price from $725 million to 

$850 million; and (ii) changed the structure from an outright purchase to an 

acquisition of a 95% interest with an option to acquire the remaining 5% for $30 

million five years after closing.  Op. 21.   

On April 21, Lutnick met with the Committee without advisors.  A1203.  The 

Committee ignored Sandler’s instruction to involve them immediately if Lutnick 

wanted to talk about the deal.  A1899 (43:24-44:2).  Lutnick informed the 
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Committee that Cantor would soon distribute a term sheet.  Op. 20.  Later that night, 

Cantor delivered the term sheet reflecting the increased price and altered structure.  

Op. 21.    

Despite the significant changes from Lutnick’s prior proposal, Sandler did not 

push back on the price increase or revised structure.  A401 (322:22-323:5).  Instead, 

Sandler merely “point[ed] out” to Cantor that the price had risen significantly and 

the structure had changed.  A1210.  Even this mild observation prompted Lutnick to 

immediately reach out to Sterling.  A1211.  Two days after receiving the term sheet 

reflecting the significant changes, Moran wrote Lutnick that he was “[l]ooking 

forward to reviewing details and getting closure.”  A1208.       

L. LUTNICK USES HIS CONTROL OVER BGC MANAGEMENT TO 

WITHHOLD AN INDEPENDENT VALUATION OF BP FROM THE 

COMMITTEE 

During the April 21 Board meeting, Lutnick informed the Committee of his 

“expected sequence of events.”  A1205.  Lutnick would make a valuation 

presentation to the Committee, BGC’s “own advisors” would review the 

presentation, and Newmark CEO Barry Gosin, acting as a BGC executive, “‘would 

consider Cantor’s valuation analysis and respond with an analysis based on [BGC’s] 

perspective of value.’”  Op. 21 (quoting A1205).  Shortly after the meeting, Gosin 

sought out BP financial information to prepare for his valuation presentation.  

A1209; A1268-69.     
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Lutnick again inserted himself into the Committee’s process.  On May 4, 

Koster emailed Gosin, “‘[t]he Special Committee is asking for a 

meeting/presentation from you regarding your interest in the [BP] and CMBS 

business, etc. Howard said he would speak with you about this today.’”  Op. 26 

(quoting A1273).  They spoke the next day.  A1272; see also A1279.   

A few days later, Lutnick suggested that Gosin’s team contact Shekar 

Narasimhan, Beekman’s Managing Partner, to help him present BGC’s perspective 

of BP’s value.  A1280.  CCRE had a standing retainer with Beekman, which had 

been providing advisory services to CCRE since 2012.  A3160-86.  Narasimham has 

held many prestigious roles in the multifamily space, A3193-99, and was uniquely 

well-qualified to opine on BP’s value, having advised CCRE in connection with its 

acquisition of BP.  Op. 26. 

On May 10, Narasimhan sent Gosin “‘a background piece on … the GSE 

multifamily business[.]’”  Id. (quoting A1281).  Narasimhan cautioned Gosin that 

“it would not be easy to sell [BP] at the price you have indicated to me.”  A1281.  At 

that time, Narasimhan was scheduled to attend Gosin’s May 19 presentation to the 

Committee.  Id.   

On May 11, Lutnick and Cantor banker Charles Edelman presented Cantor’s 

proposal to the Committee.  A1297.  The next day, Sterling sent Gosin Cantor’s 

presentation, which Gosin forwarded to Narasimhan.  A1301; A3159.   
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On May 18, Narasimhan informed Gosin that Cantor’s valuation to justify its 

$850 million demand was a “stretch” and “not useful at all,” that an appropriate 

valuation range for BP was “$462M-$672M,” and that paying “$600 million for 

BPC” would be “err[ing] on the high side of valuation.”  Op. 26; A1351-52.  

Narasimhan further noted that “[m]ultifamily sales are slowing and GSE originations 

will not keep going up.”  A1352.   

On the morning of May 19, Gosin, Narasimhan, and other members of 

Narasimhan’s team spoke to Edelman and other members of Cantor’s M&A team 

about Narasimhan’s analysis.  A487 (518:7-18); A3187.  Before the call, 

Narasimhan was still scheduled to attend Gosin’s presentation to the Committee.  

A1349.  Following the call, Gosin still met with the Committee, but: (i) Narasimhan 

did not attend; (ii) Gosin did not provide a valuation analysis; and (iii) Gosin did not 

tell the Committee about his interactions with Narasimhan or provide the Committee 

with Narasimhan’s pointed rejection of the legitimacy of an $850 million purchase 

price.  A509-10 (608:13-17, 609:10-13, 610:7-611:12).   

The Committee considered it “important to get Mr. Gosin’s … opinion on 

value.”  A508 (604:17-24).  But Gosin spoke to the Committee only “in very general 

terms about the qualitative value of the acquisition.”  A509 (605:1-4).  He did not 

share any quantitative assessment of BP’s value.  Op. 27.  When the trial court asked 

Gosin why he did not provide Narasimhan’s analysis to the Committee, Gosin 
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initially responded that there was “probably no reason,” before claiming that he 

withheld the analysis because he found it unreliable.  A665-66 (1096:2-1101:4).  

Gosin’s long-winded answer included the following startling admission:  “whether 

I got [BP] for $50 million cheaper didn’t matter to me, to be honest.”  Id. 

M. LUTNICK “LIGHTS A FIRE” UNDER THE COMMITTEE WITHOUT 

THEIR ADVISORS PRESENT 

While Lutnick and Cantor were dictating the content of Gosin’s presentation, 

they resumed pressuring the Committee on timing.  On April 23, Lutnick told Moran 

that the data room “‘ha[d] been properly populated and information requests 

answered.’”  Op. 22-23 (quoting A1208).  On May 2, Lutnick attended an Audit 

Committee meeting and, outside the presence of the Committee’s advisors, “‘lit a 

fire’” under the Committee.  Op. 23 (quoting A1267). 

N. LUTNICK AND CANTOR RESIST GIVING THE COMMITTEE 

INFORMATION ABOUT PREVIOUS BP TRANSACTIONS 

On May 5, Sandler sent a list of pending diligence requests to Cantor, which 

included the terms of CCRE’s 2014 acquisition of BP and Cantor’s 2017 buyouts of 

CCRE’s outside investors.  Op. 23.  The terms of these previous transactions were 

among “the information that the Special Committee viewed as most important to its 

process,” Op. 66, and Sandler had asked for it twice previously.  A1210; A1265.   

When Lutnick received the diligence request list, he asked, “‘[h]ow are we 

working on [this] and deciding what to give them[?]’”  Op. 23 (quoting A1274).  



22 

Edelman wrote that “‘the terms of the CCRE investor buy-outs’” were “‘not [the 

Committee’s] concern.’”  Op. 23-24 (quoting A1274).  Edelman was concerned that 

the details of the buyouts could “‘be used against [Cantor] in the negotiations.’”  Op. 

24 (quoting A464 (425:19-426:6)).  Edelman withheld the requested information at 

that time. 

O. LUTNICK AND CANTOR PROVIDE THE COMMITTEE INFLATED BP 

PROJECTIONS  

In early May, Sandler requested detailed multi-year BP projections.  Op. 24.  

BP did not create projections in the ordinary course.  Id.  Cantor directed BP CFO 

Ira Strassberg to develop projections to send to BGC.  Id. 

On May 1, Strassberg sent Lutnick draft projections materially higher than 

projections he created a month earlier for the IPO (percentage increase in 

parenthesis): 

 March 27, 2017 May 1, 2017 
2017 net income $152.9 million $158.2 million (+3.5%) 
2017 Adjusted 
EBITDA 

$73.0 million $77.5 million (+6.2%) 

2018 net income $168.2 million $202.9 million (+20.6%) 
2018 Adjusted 
EBITDA 

$83.9 million $104.3 million (+24.3%) 

Compare A3146 with A1258, A1262.  Strassberg told Lutnick that “‘there [was] an 

opportunity to increase [BP’s projected] capture rate.’”  Op. 25 (quoting A1263-64).  

Lutnick responded that the capture rate was “‘way too low’” and asked him to run 

sensitivity analyses with higher capture rates for 2017 and 2018.  Id.   
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On May 8, 2017, Strassberg sent Lutnick revised projections.  A1278.  The 

revised projections were materially higher than the May 1 projections.  Compare 

A3152 with A1258, A1262.  The May 8 projections reflected a higher capture rate, 

A1237, resulting in higher revenues and EBITDA.  A740 (1200:5-11). 

Cantor made additional modifications that further increased the projections 

before providing them to Sandler on May 19.  A3191.  The 2018 net income forecast 

provided to Sandler was 45.6% higher than Strassberg’s March 27 forecast.  

Compare A3191 with A3146.   

Later on May 19, BP executives had “short” and “perfunctory” discussions 

with Sandler about the projections.  Op. 25; A742 (1210:12-19).  Sandler assumed 

that the projections were accurate, A1500, did not verify their reliability, id., and 

provided them to the Committee without adjustments.  Compare A1479-80 with 

A3191.  The Committee considered the projections in concluding that the 

Transaction was fair.  Op. 25. 

P. CANTOR BELATEDLY PROVIDES SOME INFORMATION RELATING TO 

THE 2017 BUYOUTS, BUT WITHHOLDS OTHER INFORMATION, 
CAUSING SANDLER TO GET A KEY VALUATION OBJECTIVELY 

WRONG 

On May 21, Lutnick texted Bell and Moran to “‘check[] in’” on the 

Committee’s timing.  Op. 27 (quoting A1355).  Cantor had still not provided the 

terms of the 2017 buyout or CCRE’s 2014 acquisition of BP.  Op. 27. 
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At a May 25 meeting, the Committee stressed “the need to better understand 

the economic terms, including valuation, of CCRE’s acquisition of [BP] in 2014, 

and the prices at which CCRE’s outside investors invested and will exit.  The 

Committee requested that its advisors request such information from Cantor.”  

A1360.  The next day, Sterling again asked Cantor for this information, explaining 

“that the requests [were] coming from the special committee and they would like 

this information to prepare the special committee with ammunition on why these 

data points are distinguishable from the valuation and economics” of this 

Transaction.  A1361.   

Over Memorial Day weekend (May 27-29), Lutnick interrupted Sterling’s and 

Moran’s time with their families to push them to complete the Transaction.  A1364-

65; A820-21 (1399:13-1400:14).  Two days later, Moran cancelled plans with his 

daughter because “the Lutnick machine is doing a BILLION $$$ deal and wants to 

wrap it up by June 15th[.]”  A1363.   

On May 30, Cantor finally provided some information about the CCRE 

buyouts.  Op. 28.  Cantor recognized internally, however, that Sandler still did not 

have enough to “piece together” an analysis of how the value for BP implied by the 

buyouts compared to Cantor’s demand.  A1382.  Nevertheless, Sandler took the 

information it had and attempted to make that comparison.  A1374; A406-07 (343:6-
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345:15).  Sandler concluded that Cantor paid a higher premium to book value than 

BGC was being asked to pay, alleviating Sandler’s concerns.  Id.   

However, because Sandler had insufficient information, it got the calculation 

objectively wrong.  Sandler was using an incorrect book value and, as a result, 

concluded that Cantor paid CCRE’s outside investors a higher premium-to-book 

(91.43%) than Cantor was demanding (36.36%).  A1374.  In reality, Cantor was 

demanding that BGC pay a premium-to-book (187.01%) an order of magnitude 

higher than CCRE’s outside investors received (11.36%):   

  

A3266; A891 (1680:23-1681:20).  The figure on the right corrects for Sandler’s 
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mistake.  On June 1, Sandler shared its incorrect calculation with the Committee.  

See A1368-80.   

Also on June 1, Sandler told the Committee that Cantor had yet to provide 

several diligence items that would help Sandler “form a view on valuation of [BP].”  

A1366.  The Committee understood that it was “important to take the time it needs 

to digest the diligence items and better understand the strategic rationale for the 

Proposed Investment and valuation of [BP] before responding to” Cantor.  Id.  Yet, 

the deal was completed 5 days later.   

Q. ON THE EVE OF THE SOLE DAY OF NEGOTIATIONS, LUTNICK OFFERS 

AN ALTERNATIVE PURCHASE PRICE OF $1 BILLION FOR BP TO 

COVER CANTOR’S TAX LIABILITY (AGAIN) 

On June 1, Lutnick called Moran and Bell while they were supposed to be 

attending a Committee meeting.  A1381.  The next day, Sandler internally lamented 

that the timeline had been accelerated again: “just didn’t see [this] coming” and 

“[t]hought we had a few more weeks.”  A1384.   

After Lutnick accelerated the timeline, Sandler prepared a presentation for the 

Committee summarizing its views on BP, which it shared with the Committee on 

June 4.  Op. 29.  The presentation set out reasons why BP was worth less than 

Cantor’s $850 million demand and declared $720 million “‘an appropriate value for 

[BP].’”  Op. 29 (quoting A1443).  In anticipation of acquiring a 95% interest, the 

Committee amended Sandler’s engagement letter the next day.  A1450-53.   
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Also on June 5, Cantor made an alternative proposal for the Committee to buy 

BP outright for $1 billion.  Op. 31.  Rather than identify greater value for BP, Cantor 

pointed to the higher taxes it would have to pay—which had already caused the first 

price increase—as justifying this increase.  Id.  Sandler could not understand how 

Lutnick got to $1 billion, Lutnick told Edelman that “they don’t need to bridge the 

math,” A1431, and Cantor did not provide an explanation.   

R. FOLLOWING NEGOTIATIONS THAT NO ONE REMEMBERS, THE 

COMMITTEE AGREES TO BUY BP FOR $875 MILLION PLUS A $89.2 

MILLION DISTRIBUTION TO CANTOR THAT LUTNICK SLIPPED PAST 

THE COMMITTEE 

On June 6, Cantor, the Committee, and their respective representatives met to 

finalize the deal.  Op. 30.  This was the sole instance of price negotiations.  The 

minutes are the only documentary evidence of what occurred. 

According to the minutes, at the outset of the meeting, Sandler led the parties 

through the Committee’s response to Cantor’s demand that BGC acquire 95% of BP 

for $850 million (plus a $30 million option for the remaining 5%) or BP outright for 

$1 billion.  Op. 31-32 (citing A1461).  Sandler then conveyed the Committee’s offer 

to acquire 95% of BP for $720 million.  Op. 32.  Cantor and its representatives left 

the meeting before returning with an oral counterproposal.  Op. 33.  No one 

remembers the terms of Cantor’s counterproposal.  Id.  Further negotiations 

purportedly ensued—although no one remembers the terms of any interim 

counterproposals—before the parties reached agreement.  Id.; A1462.   
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The agreement had two principal terms: (i) BGC would buy BP outright for 

$875 million and (ii) Cantor would deliver BP at closing with a book value equal to 

its book value as of March 31, 2017.  Op. 33.  The latter term was critically 

important.  Cantor knew that BP was having its best quarter ever and expected BP’s 

book value to increase significantly between March 31 and closing.  A1544-45; 

A3192.  Cantor therefore knew that it would receive a significant pre-closing true-

up payment that would largely if not entirely bridge the gap between the $875 

million purchase price and its last-minute $1 billion ask.  

By contrast, the Committee did not appreciate the significance of its true-up 

concession.  The Committee was not told that BP secured its largest ever loan in the 

second quarter or that BP was having its best quarter ever.  A587 (784:7-11); A628 

(949:6-10).  The Committee did not even know that they agreed on June 6 to this 

term.  A517 (637:3-638:2); see also A414 (373:2-15).  The Committee’s unwitting 

concession resulted in BGC paying Cantor $89.2 million on top of the $875 million 

purchase price.  Op. 36. 

S. A MONTH AFTER CLOSING, BP DRASTICALLY REDUCES IS 

PROJECTIONS IN ANTICIPATION OF THE IPO 

Shortly after the Transaction closed on September 8, Lutnick was preparing 

for the IPO.  Faced with the risk of liability for disclosing misleading financial 

information to public investors, on October 3, Lutnick admitted that aspects of BP’s 

projections were not “credible.”  A1504.  The projections provided to Sandler to 



29 

justify the Transaction price were substantially reduced.  Compare A3190 with 

A3151.  BP’s 2017 actual results were even lower across the board.  A1520, A1534. 

T. THE IPO FAILS 

As of December 4, BGC expected Newmark to list “between $19.00 and 

$22.00 per share.”  A1511-12.  When market participants gained more visibility into 

BP and Newmark through the roadshow, BGC was forced to decrease the  

(i) number of shares offered and (ii) IPO price range.  A1514.  The final price was 

$14 per share:  a “flop” that inflicted a “black eye” on Lutnick.  A3155.  A Sandler 

banker pointedly observed, “that’s a big ‘Ouch!’”  A1513.  As a result of the failed 

IPO, BGC’s market capitalization fell by $438 million.  A3036-37 ¶57.   
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ARGUMENT 

I. THE TRIAL COURT ERRED IN FINDING THAT THE PROCESS 
WAS ENTIRELY FAIR 

A. QUESTION PRESENTED 

Did the trial court err in finding that Defendants carried their burden to show 

that the process was entirely fair?  The question was raised below (A196-210) and 

considered by the Court of Chancery.  Op. 51-76. 

B. SCOPE OF REVIEW 

This Court’s review of the trial court’s formulation and application of the fair 

process standard is plenary and requires no deference.  Kahn v. Lynch Commc’n Sys., 

Inc., 669 A.2d 79, 84 (Del. 1995). 

C. MERITS OF ARGUMENT 

“[W]here one stands on both sides of a transaction, he has the burden of 

establishing its entire fairness, sufficient to pass the test of careful scrutiny by the 

courts.”  Weinberger, 457 A.2d at 710.  At bottom, the fair process inquiry tests 

whether the committee supplied “an acceptable surrogate for the energetic, informed 

and aggressive negotiation that one would reasonably expect from an arm’s-length 

adversary.”  In re Trans World Airlines, Inc. S’holders Litig., 1988 WL 111271, at 

*7 (Del. Ch. Oct. 21, 1988), abrogated on other grounds by Kahn v. Lynch Commc’n 

Sys., Inc., 638 A.2d 1110 (Del. 1994). 
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There was overwhelming evidence that the Committee did not engage in what 

decades of commercial corporate practice under the entire fairness standard 

established as the basic framework for finding an “energetic, informed and 

aggressive negotiation that one would reasonably expect from an arm’s-length 

adversary:”   

 The Committee’s ability to simulate an arm’s-length adversary was 
compromised ex ante by its lack of independence and Lutnick’s 
involvement in the selection of co-chairs and advisors.   

 The Committee’s most involved member operated with a controlled 
mindset and withheld material information from his fellow directors, 
causing the trial court to conclude that he was “negligent,” “perhaps 
even grossly so.”   

 The Committee allowed Lutnick to control the timing of the 
Committee’s work and access to information, impeding Sandler’s 
ability to conduct its analysis as evidenced by blatant flaws.   

 Gosin coordinated his presentation with Lutnick and withheld from the 
Committee a valuation analysis from a foremost expert concluding that 
“$600 million for [BP]” would be “err[ing] on the high side of 
valuation.”   

 No witness recalled details of the purported price negotiations and the 
minutes fail to fill in the gaps.   

 The Committee agreed to the Transaction without understanding the 
impact of the true-up, which alone increased the purchase price by over 
$89 million. 

In the face of these and other egregious process flaws, the trial court’s 

application of the entire fairness standard was anything but “exacting;” to the 

contrary, it reflected a deferential willingness to give a conflicted controller the 
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benefit of the doubt at every step, as if it were Plaintiffs’ burden to prove lack of 

fairness.  This was legal error.   

1. The Process Was Undermined Ex Ante 

(a) The Trial Court Erred in Finding That the 
Committee Was Sufficiently Independent to Simulate 
Arm’s-Length Bargaining 

A special committee’s independence is the “sin[e] qua non of the entire 

negotiation process.”  Gesoff v. IIC Indus., 902 A.2d 1130, 1146 (Del. Ch. 2006).  In 

assessing independence, “Delaware is more suspicious when the fiduciary who is 

interested is a controlling stockholder.”  Leo E. Strine, Jr., The Delaware Way: How 

We Do Corporate Law and Some of the New Challenges We (and Europe) Face, 30 

Del. J. Corp. L. 673, 678 (2005).  Against that backdrop, and under well-established 

principles of Delaware law, three Committee members—including Lutnick’s hand-

selected co-chairs—lacked independence from Lutnick.   

i. Curwood  

Curwood was found not independent for purposes of considering a demand.  

Op. 42-46.  Curwood derived the majority of his household income from serving 

on BGC’s Board and understood that Lutnick had the power to remove him.  Op. 42, 

45.  Curwood admitted that he was personally grateful to Lutnick for allowing him 

“‘to serve on his board and to make the money that [he] needed to support [his] 

family for the last three years,’” while pursuing his passion for public radio.  Op. 44 

(quoting A1130).  The trial court held that “‘it is difficult to imagine more personally 
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motivating factors’ than supporting one’s family and pursuing one’s passions.”  Op. 

44 (citation omitted). 

Despite finding it difficult to imagine a director more personally motivated 

than Curwood, the trial court held that, for purposes of considering the Transaction, 

Curwood was independent.  Op. 56-58.  To reach that conclusion, the trial court 

elevated Curwood’s self-serving testimony—that he (i) would have walked away 

from the deal if he felt it were inappropriate and (ii) never considered that he might 

lose this income (Op. 58)—over objective evidence of his lack of independence.  

That was legal error.   

The trial court’s decision turns Delaware’s independence law on its head.  It 

reduces the independence analysis to a director’s willingness to testify at trial to 

things he would hypothetically have been willing to do.  That standard—which 

renders Delaware law utterly unpredictable and leaves corporate advisors with no 

ability to advise that anyone lacks independence—finds no support in the case law.  

Sciabacucchi v. Liberty Broadband Corporation, 2022 WL 1301859 (Del. Ch. May 

2, 2022), which the trial court erroneously relies on (Op. 57), stands for the benign 

proposition that impugning a director’s independence with respect to voting on a 

transaction should be more difficult than for demand futility purposes.  Id.  It does 

not stand for the proposition that a court can ignore all objective indicia of conflicts 

in favor of self-serving and wholly conclusory trial testimony.  The trial court cited 
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no case applying that standard and no case finding that a director with Curwood’s 

conflicts was nevertheless independent for any purpose.   

ii. Moran  

The trial court’s finding that Moran was independent from Lutnick was error 

for two independent reasons.  First, the trial court misapplied the law governing the 

determination of independence based on personal relationships.  Moran had a 

lengthy relationship with Lutnick which he leveraged to his personal benefit, e.g., to 

raise money for charities that were important to him and his romantic partner and 

secure invitations to high profile events.  Over time, Moran also developed 

“exceptionally glowing” admiration for Lutnick.  In re BGC Partners, Inc. Deriv. 

Litig., 2021 WL 4271788, at *9 (Del. Ch. Sept. 20, 2021) (“[A] director’s 

‘exceptionally glowing’ admiration for a controller combined with a lengthy 

relationship” can compromise that director’s independence.”) (citation omitted).  

Moran testified that Lutnick “deserves recognition as a great human being” and 

became “teary-eyed” at his deposition relaying an anecdote that made him “proud to 

be associated with” Lutnick (full quote above).   

The trial court ignored all of these independence-impairing factors save one: 

Moran’s respect for Lutnick.  Op. 46-48, 58.  By limiting its independence inquiry 

to the unduly narrow question of whether Moran’s admiration for Lutnick would 

have sterilized his discretion, the trial court misapplied controlling Delaware 
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precedent.  Delaware Cty. Employees Ret. Fund v. Sanchez, 124 A.3d 1017, 1022 

(Del. 2015) (all facts “regarding a director’s relationship to the interested party [are 

to] be considered in full context”). 

Moreover, even if the trial court were correct to focus only on Moran’s 

“admiration” for Lutnick, the trial court abused its discretion in finding that Moran’s 

emotional testimony was unrelated to his independence of Lutnick and Plaintiffs had 

otherwise failed to prove that Moran’s admiration for Lutnick was of a “bias 

producing” nature.  Op. 46-48.  The trial court’s conclusion that Moran became 

emotional testifying about “his own connection to the 9/11 tragedy,” Op. 46-47, 

cannot be squared with Moran’s actual testimony quoted above, which makes clear 

that he became emotional testifying about why he “respect[s Lutnick] so much” and 

is “proud to be associated with” him.   

Second, the trial court reversibly erred in finding that Moran’s actions were 

consistent with a finding of independence.  Op. 58-60; Telxon Corp. v. Meyerson, 

802 A.2d 257, 264 (Del. 2002) (“Directors must not only be independent, but must 

act independently.”).  Moran failed to operate with the “sense of individual 

responsibility,” Aronson v. Lewis, 473 A.2d 805, 816 (Del. 1984), the law expects 

of independent directors.   

Moran flouted both that he was oblivious to Lutnick’s conflicting economic 

incentives and that he did not care whether Lutnick “made a few bucks here or a few 
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bucks there.”  A613 (888:19-23).  The trial court found that Moran—approaching 

his role with this mindset of passive incuriosity—allowed Lutnick to play an 

improper role in the merger negotiations:   

Moran agreed to act as the Special Committee’s chair at Lutnick’s 
request.  He worked with Lutnick to identify advisors for the Special 
Committee (albeit before it was formally reestablished and fully 
empowered) and asked Lutnick whether Sandler would negotiate the 
deal price.  He communicated with Lutnick about diligence and timing.  
He did not tell his fellow Special Committee members about those early 
interactions with Lutnick.  He indicated to Lutnick that the Committee 
supported the deal before Sandler had formed a view on value—albeit 
with the important caveat that the ‘price [be] right.’  These instances 
of questionable behavior marred the deal process.  Op. 58-59.   

Adding to the substantial evidence that Moran’s actions demonstrate his 

conflict, the contemporaneous documentary evidence proves that Moran viewed 

himself as aligned with Lutnick.  In finding that Moran had not fallen victim to a 

“controlled mindset,” Op. 59-60, the trial court ignored: 

 In defending his decision not to interview the banker suggested by 
Dalton, Moran testified that he did not want to waste time with a banker 
that “we,” i.e., Moran and Lutnick, did not know.  A1759 (170:7-19).   

 Moran asked Lutnick, “[a]re we going to want them to negotiate 
price????”   

 Moran reported to Lutnick that he emphasized to the Committee’s 
advisors “several times!” that “we” are “running a clock” on the deal.   

 Moran asked Lutnick if he had changed “our” timetable for execution.   

 In reporting on diligence privately to Lutnick, Moran relayed that he 
was told that “we have not provided the data” that the Committee’s 
bankers needed “to move the dime very far in the time frame that 
[Lutnick and Moran] ha[d] talked about.”   
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It’s hard to envision more powerful evidence of a “controlled mindset” than 

Moran’s own testimony.  Moran admitted during his deposition that he viewed the 

Committee’s role as being limited to giving the proverbial “thumbs-up” after 

Lutnick negotiated with himself:   

Q. Did you have any discussions about walling Mr. Lutnick off or what 
role he should play, given that it was a related party transaction? 

A. No.  We know what role Howard was supposed to play.  He was on 
both sides of the deal.  It was very hard to tell which side of the deal he 
was on unless you were, you know, into it.  So the role was that 
Howard could negotiate for BGC with himself as Cantor and then his 
special committee and its advisors will dissect what Howard has done 
and determine if the good Howard, the BGC Howard, did a good deed 
with the shareholders.  Did I confuse you with that?   

A1747 (160:17-161:9); see also Trans World Airlines, 1988 WL 111271, at *4 

(committee found not to understand its role where members testified they were 

tasked with determining whether the deal was fair rather than achieving the best 

available deal).  

The trial court found that this deposition testimony was “muddled” and 

credited Moran’s self-serving trial testimony, finding that this “was a clumsy way of 

saying that Lutnick was on both sides of the deal.”  Op. 60 n.304.  But the trial 

court’s finding cannot be squared with the follow-up question and answer: 

Q.  Yeah.  So Howard Lutnick was going to be representing 
both BGC and BP, he was effectively going to be 
negotiating with himself.  

[objection]  
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A. Yeah.  And I would say I’d have to admit that’s true.  And 
I repeat, that’s why we’re here . . .  

A1747-48 (161:10-162:7); see also A614 (890:10-14). 

In sum, it was legal error for the trial court to find that the Committee’s lead 

director was independent and acted independently from Lutnick. 

iii. Bell5  

The trial court found at summary judgment that Bell was independent of 

Lutnick because (i) her income from BGC was not material; (ii) Bell’s and Lutnick’s 

overlapping Haverford connection ended before the Transaction; and (iii) Bell and 

Lutnick do not appear to have meaningfully socialized.  BGC, 2021 WL 4271788, 

at *7-8.  This ruling was erroneous because the full constellation of facts established 

that Bell had a “sense of ‘owingness’” to Lutnick.  In re Ply Gem Indus., Inc. 

S’holders Litig., 2001 WL 1192206, at *1 (Del. Ch. Oct. 3, 2001).   

In its improper seriatim analysis of the ties between Bell and Lutnick, the trial 

court ignored that (i) Lutnick and Bell are friends and have known each other for 

more than 25 years; (ii) Lutnick supported Bell in her ascension to the role of 

Haverford’s Provost; (iii) Bell used Lutnick as a reference to support her candidacy 

for Barnard’s Provost position; (iv) after Bell joined Barnard, Lutnick continued to 

facilitate Bell’s professional success by assisting Bell with fundraising, and  

                                                 
5 If this Court finds that Moran and Curwood lacked independence, it need not reach 
the question of Bell’s independence. 
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(v) Lutnick and Bell were close enough for Lutnick to confide in her about his son’s 

academic struggles and other deeply private personal issues.   

In sum, the trial court erred in finding that “the record does not support a 

finding that Bell felt indebted to Lutnick.”  BGC, 2021 WL 4271788, at *7.  Even if 

Bell’s ties to Lutnick could be parsed, and they should not be, Lutnick’s failure to 

select genuinely independent Committee members should not be rewarded. 

(b) The Trial Court Erred in Finding That Lutnick’s 
Involvement in Selecting Co-Chairs and Advisors 
Simulated Arm’s-Length Bargaining 

“Another critical factor in assessing the reliability and independence of the 

process employed by a special committee, is the committee’s financial and legal 

advisors and how they were selected.”  Kahn v. Dairy Mart Convenience Stores, 

Inc., 1996 WL 159628, at *8 n.6 (Del. Ch. Mar. 29, 1996).  In Dairy Mart, the Court 

of Chancery held that the majority shareholder’s suggestion of financial advisors, 

which the committee retained without interviewing, raised serious questions about 

the fairness of the process.  Id.  In Kahn v. Tremont Corp., this Court reversed the 

trial court’s determination that negotiations between Tremont’s special committee 

and its controlling stockholder simulated an arm’s-length transaction in part because 

Tremont’s General Counsel suggested to the committee the name of the financial 

advisor that was retained, and the financial advisor had past dealings with controller-

related companies.  694 A.2d 422, 429-30 (Del. 1997). 
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Lutnick’s involvement in the selection of the Committee’s co-chairs and 

advisors—and his determination of the scope of Sandler’s role—undermined the 

reliability of the process here to at least the same degree as in Dairy Mart and 

Tremont.  Lutnick asked Moran and Bell to co-chair the Committee.  Moran gave 

Lutnick a veto right over Debevoise.  Moran eliminated a prospective financial 

advisor because Lutnick had not vetted it.  Lutnick interviewed the Committee’s two 

prospective financial advisors that he approved.  Moran allowed Lutnick to 

determine who he wanted to negotiate against.  Lutnick’s involvement in the 

Committee’s retention of legal advisors, his interviewing of prospective financial 

advisors, and his role in determining the scope of Sandler’s retention were withheld 

from Committee members other than Moran.  The trial court acknowledged that 

these “were certainly [process] flaws,” Op. 109, but dismissed them in part because 

Sandler “advocated on the Special Committee’s behalf.”  Op. 64. 

Perhaps because it erred in overlooking proof that Sandler did secure an IPO 

role, the trial court failed to look at Sandler’s apparent advocacy through the 

appropriate lens, and again gave Sandler an improperly deferential benefit of the 

doubt rather than demanding exacting proof of zealous advocacy.  Sandler solicited 

Cantor for a role in the anticipated IPO days before the process commenced, 

withheld that information from the Committee, and ultimately secured such a role.  

Sandler had a history of engagements with Lutnick-controlled companies and 
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Sterling oversaw maintaining that relationship.  The trial court took comfort that 

Sandler had experience opposing Lutnick, Op. 63, but the fact that Lutnick chose to 

negotiate against Sandler despite that history should have heightened the trial court’s 

concerns, not alleviated them.  Tellingly, the trial court cited no case finding that a 

process was entirely fair where a controller played such an integral role in 

determining the structure of a committee and its advisors, and we are aware of none.   

Viewed through the appropriate lens, the trial court’s finding that Sandler 

represented the minority’s best interests does not withstand scrutiny.  Sandler (i) did 

nothing to vet BP’s projections, (ii) asked Cantor for “ammunition” to distinguish 

the 2017 buyout, (iii) botched its key analysis concerning the 2017 buyouts,  

(iv) allowed Cantor to bully the Committee on timing, and (v) failed to help the 

Committee understand the consequence of agreeing to acquire BP with its balance 

sheet fixed as of March 31.  Sandler’s follow up diligence requests and purported 

hard bargaining “during the June 6 meeting,” Op. 64, the details of which no one 

remembered, cannot possibly suffice to satisfy Defendants’ burden.   

2. Lutnick’s Perversive Control of the Timing and 
Negotiations Is Inconsistent with Arm’s-Length Bargaining 

(a) The Trial Court Erred in Finding That the 
Committee Did Not Act with a Controlled Mindset  

The trial court’s holding that even if Moran operated with a controlled 

mindset, “there is no evidence that Moran jeopardized the substance of the Special 
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Committee’s independent process,” Op. 60, is irreconcilable with its own contrary 

findings.  As the trial court found, Moran “certainly should not have discussed 

advisors for the Special Committee with Lutnick and he should have kept his fellow 

Committee members apprised of those actions.  This was negligent behavior on his 

part – perhaps even grossly so” that “marred” the process.  Op. 2, 111.  By 

withholding material information from his fellow directors, Moran deprived the 

Committee the ability to run a conflict-free process.  “No one can tell what would 

have happened had unconflicted parties negotiated the Merger.  That is beyond the 

capacity of humans.”  In re El Paso Corp. S’holder Litig., 41 A.3d 432, 447 (Del. 

Ch. 2012).  But the burden of whether the Committee would have achieved a 

superior result “must rest with the fiduciaries who created” the uncertainty.  In re 

Del Monte Foods Co S’holders Litig., 25 A.3d 813, 835 (Del. Ch. 2011).  Defendants 

did not carry that burden, yet the trial court placed that burden on Plaintiffs. 

Indeed, the protections afforded to committee processes under Delaware 

law—a burden shift under Kahn v. Lynch or standard of review shift under MFW—

depend on the special committee satisfying its duty of care.  That did not occur here, 

as the trial court itself found.  The trial court’s finding that Moran’s conduct may 

have risen to the level of gross negligence is incompatible with the notion that the 

Committee was “well-functioning.”  The trial court tellingly did not cite a case 

holding that a process was entirely fair where the committee co-chair (handpicked 
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by the controller) breached his duty of care and withheld material information from 

the rest of the committee.   

Moran was not the only Committee member whose actions objectively 

reflected a controlled mindset.  Several Committee members did not bother to 

consider Lutnick’s economic incentives in connection with the Transaction.  

Frontfour Ca. Grp. LLC v. Taube, 2019 WL 1313408, at *3 (Del. Ch. Mar. 11, 2019) 

(director failed to act independently where he lacked knowledge about controller’s 

conflicts and did not think it was important to consider them).  The Committee asked 

Cantor for ammunition for distinguishing the 2017 BP transaction rather than using 

it as leverage to bargain for a better deal.  In re Southern Peru Copper Corp. S’holder 

Deriv. Litig., 52 A.3d 761, 801 (Del. Ch. 2011) (committee should have used 

favorable analyses to insist on better price but instead rationalized the deal price).   

After Lutnick initiated the deal, Op. 52, the Committee also allowed Lutnick 

to dictate the timing to suit his own needs.  Frontfour, 2019 WL 1313408, at *13 

(“Out of the gate, the Special Committee failed to assert control over the timing of 

the process.”).  First, Lutnick slowed the process to assess his tax liability and then 

unilaterally increased Cantor’s demand by $155 million to account for a tax cost that 

in no way made BP a more attractive target for BGC.  Then, he “lit a fire” under the 

Committee without its advisors present in early May and pushed again on timing 

over Memorial Day weekend.  Rather than push back, the Committee rushed 
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headlong into an agreement even though (i) it believed it important to take the time 

it needed to better understand BP’s value and (ii) Sandler was operating under the 

impression it would have more time.  Pressed for time (and without full information), 

Sandler got its key analysis wrong.  Thus, the trial court’s conclusion that “[t]here is 

no suggestion that this timing disadvantaged BGC’s minority shareholders,” Op. 52, 

was, again, an instance of judicial deference rather than exacting scrutiny with the 

burden on the controlling stockholder, and thus legal error.    

(b) Defendants Failed to Prove that the Negotiations 
Simulated Arm’s-Length Bargaining 

The trial court held that “[t]he most compelling evidence that the transaction 

resulted from a fair process is the Special Committee’s achievement of a deal to 

acquire 100% of [BP]—the structure it preferred and the Cantor Defendants 

disfavored.”  Op. 71.  Even if this “preference” were supported (and it is not), it is 

too thin a needle on which to absolve Defendants of all other indicia of unfairness.  

But even as to this conceptual achievement, Defendants failed to adduce any 

evidence of how the Transaction was actually negotiated, and the trial court’s 

conclusion that the Committee extracted a “meaningful concession” demonstrating 

the Transaction’s fairness ignores three critical facts. 

First, the contemporaneous evidence belies the notion that the Committee 

preferred an outright acquisition of BP.  The Committee amended Sandler’s 
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engagement letter on June 5 in contemplation of acquiring 95% of BP (A1450-53) 

and the Committee’s only documented counterproposal was for 95% of BP.  Op. 72.   

Second, the trial court’s finding that the Committee was willing to pay more 

to acquire BP outright for liquidity reasons (Op. 75)—which Moran disputed (A633 

(966:12-967:1)) and which is unsupported by contemporaneous evidence—

contravenes common sense.  Why pay for liquidity when Lutnick would be the 

ultimate controller regardless?  And why would liquidity matter when the purpose 

of the Transaction was to combine BP with Newmark and then spin it out? 

Third, the Committee extracted a meaningful concession on price only if one 

ignores Lutnick’s initial $725 million demand and the true-up payment.  After 

failing to push back on Lutnick’s unilateral price increase, the Committee should not 

be credited for agreeing to pay $150 million more excluding the true-up 

payment.  See Lynch, 638 A.2d at 1121 (giving committee no credit for rejecting 

initial unfair offers).  Accounting for the true-up payment—which was not part of 

Cantor’s $1 billion demand and the Committee unwittingly agreed to—the real 

purchase price of $964.2 million does not reflect a “meaningful concession” by any 

measure.   

3. The Trial Court Erred in Finding That the Committee Was 
Adequately Informed 

“[T]o make a special committee structure work it is necessary that a 

controlling shareholder ... disclose fully all the material facts and circumstances 
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surrounding the transaction,” Kahn v. Tremont Corp., 1996 WL 145452, at *15 (Del. 

Ch. Mar. 21, 1996), including “all material facts … relating to the market value of 

the subject matter of the proposed transaction.”  In re Dole Food Co., Inc. S’holder 

Litig., 2015 WL 5052214, at *29 (Del. Ch. Aug. 27, 2015).  Lutnick and Cantor did 

not accurately and completely disclose all material information concerning BP’s 

value, and the trial court’s determination that they did constitutes legal error.6 

(a) Lutnick and Gosin Withheld Material Valuation 
Information 

Gosin was to assess Cantor’s “valuation analysis” and, in his capacity as a 

BGC executive, “respond with an analysis based on [BGC’s] perspective of value.”  

Gosin told the Committee his qualitative view—that the Transaction could be 

“transformative”—which the Committee viewed as significant.  He did not express 

any view about valuation.  He did not tell the Committee that he coordinated his 

presentation with Lutnick.  He did not tell the Committee that he contacted 

Narasimhan to assess BP’s value; that Narasimhan opined that “$600 million for 

[BP]” would be “err[ing] on the high side of valuation;” or that Narasimhan 

concluded that Cantor’s analysis was “a stretch.”  

                                                 
6 Plaintiffs focus on three categories of information Cantor failed to disclose, but 
maintain that Cantor manipulated the Committee’s perception of BP’s value by 
providing inflated, pro forma, projections.   
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In Weinberger, a “primary issue mandating reversal” was the failure of two 

dual-fiduciary directors to disclose to their fellow UOP directors a feasibility study 

they created for the controller showing that a fair transaction price was materially 

higher than the agreed-upon transaction price.  457 A.2d at 708-710.  The trial court 

found that although the outside directors were provided a fairness opinion by their 

own advisors, the conflicted directors’ failure to disclose the feasibility study 

undermined the fairness of the process.  Id. at 711-712.  That rationale applies with 

equal force here. 

The trial court diminished Gosin’s withholding of Narasimhan’s analysis 

based on its findings that Gosin was not tasked with providing a valuation analysis 

and withheld Narasimhan’s analysis after determining it was flawed.  Op. 67-69.  

The former finding cannot be squared with the April 21 minutes or Gosin’s 

subsequent actions to assess BP’s value.  The latter finding is unsupported by 

documentary evidence and cannot be squared with Gosin’s initial response at trial 

that he withheld the analysis for “probably no reason” or his admission that “whether 

I got [BP] for $50 million cheaper didn’t matter to me, to be honest.”   

Even setting aside the withheld valuation, Gosin’s coordination of his 

presentation with Lutnick without telling the Committee was a material process flaw.  

Dole, 2015 WL 5052214, at *30 (“[I]f a duly empowered committee asks for 
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information, a corporate officer … has a duty to provide truthful and complete 

information.”).   

(b) Cantor Withheld Information Regarding the 2017 
Buyouts 

The trial court held that the terms of the 2017 CCRE buyouts were among 

“the information that the Special Committee viewed as most important to its 

process.”  Op. 66.  The trial court held that if information relating to the buyouts had 

“not made its way to the Special Committee, it might have evidenced a lack of fair 

dealing.”  Op. 66-67.  The trial court, however, erroneously concluded that Sandler 

received the buyout information it needed.  Op. 67.7 

Sandler might have believed it received the information it needed, Op. 67, but 

the documentary evidence and its own valuation proves that it did not.  At the same 

time Sandler was presenting its valuation analysis based on the 2017 buyouts to the 

Committee, Cantor recognized internally that Sandler did not have the information 

it needed to “piece together” the analysis.  The analysis itself—which wrongly 

concluded that CCRE’s outside investors received a higher premium-to-book than 

Cantor was demanding—demonstrates that Cantor failed to provide sufficient 

information.  Thus, under the trial court’s own holding that if information relating 

                                                 
7 The trial court wrote, “as the plaintiffs acknowledged after trial, Cantor eventually 
answered the Special Committee’s repeated requests for it.”  Op. 67.  That was 
incorrect.  See A1055, A1076.   
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to the buyouts had “not made its way to the Special Committee, it might have 

evidenced a lack of fair dealing,” Op. 66-67, the trial court’s erroneous finding that 

Sandler received all necessary information constitutes reversible error. 

(c) Cantor Used Its Informational Advantage to Extract 
the True-Up Payment 

On June 6, the Committee agreed to set BP’s book value at closing equal to 

its book value as of March 31 without understanding that they were so agreeing and 

without understanding the consequences of that agreement, i.e., that Cantor would 

receive a massive pre-closing distribution.  In a footnote, the trial court wrote, 

“[t]here is no reason that BGC should not have paid for [BP’s] growth between the 

set date and closing.”  Op. 70 n.340.  That observation disregards the problem: the 

parties were free to agree to whatever they wanted, but the controlling stockholder 

was not free to “use superior information or knowledge to mislead others in the 

performance of their own fiduciary obligations.”  Mills, 559 A.2d at 1283.  By 

ignoring the controller’s exploitation of the Committee’s inability to make its own 

informed business judgment, the trial court erroneously imposed its own business 

judgment to fill what should be a liability-triggering void. 

* * * 

The trial court’s holding that the process was entirely fair was legally 

erroneous and warrants reversal.  See Tremont, 694 A.2d at 432 (“[H]ere, the process 

is so intertwined with price that under Weinberger’s unitary standard a finding that 
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the price negotiated by the Special Committee might have been fair does not save 

the result.”).  Even if this Court credits the trial court’s fair price determination—

and it should not for reasons discussed below—a finding that the process was not 

entirely fair requires reexamination of the trial court’s fair price determination.  See 

William Penn P’ship v. Saliba, 13 A.3d 749, 756-57 (Del. 2011) (“We examine the 

transaction as a whole and both aspects of the test must be satisfied; a party does not 

meet the entire fairness standard simply by showing that the price fell within a 

reasonable range that would be considered fair.”).  
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II. THE TRIAL COURT ERRED IN FINDING THAT THE PRICE WAS 
ENTIRELY FAIR 

A. QUESTION PRESENTED 

Did the trial court err in formulating and applying the fair price element of the 

entire fairness standard?  This question was raised below (A1083-1119) and 

considered by the Court of Chancery.  Op. 76-105. 

B. SCOPE OF REVIEW 

This Court reviews a trial court’s fair price determination for abuse of 

discretion, see RBC Cap. Mkts., LLC v. Jervis, 129 A.3d 816, 866 (Del. 2015), and 

any embedded legal questions de novo.  CompoSecure, LLC v. CardUX, LLC, 206 

A.3d 807, 816 (Del. 2018). 

C. MERITS OF ARGUMENT 

This Court has repeatedly instructed trial courts to credit reliable market 

evidence in assessing value.  See, e.g., Dell, 177 A.3d at 24; DFC Glob. Corp. v. 

Muirfield Value Partners, L.P., 172 A.3d 346, 372-73 (Del. 2017).  Here, the trial 

court failed to sufficiently credit the best market evidence conceivable: two recent 

transactions involving BP itself—one in 2014 and one just months before the 

Transaction at issue in this litigation.  The trial court found that the 2014 transaction 

implied a value for BP $70 million below the Transaction price, but gave it only 

marginal weight.  It disregarded entirely the 2017 transaction, which implied a value 
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for BP $251 million below the Transaction price.  It also ignored record evidence 

demonstrating that BP’s value was far below the Transaction price.   

Rather than rely on market and record evidence, to justify the Transaction’s 

fairness, the trial court adopted a comparable company analysis that Defendants’ 

expert offered for “illustrative purposes.”  The comparable company valuation that 

the trial court gave dispositive weight facially lacks sufficient analysis to reliably 

value BP and is in tension with the record and other aspects of the trial court’s 

decision.  In short, the trial court’s acceptance of Defendants’ isolated illustration as 

adequate proof of fairness was not the product of an orderly and deductive process 

and was not grounded in accepted financial principles.  The trial court’s conclusion 

that the price was entirely fair was legal error. 

1. The Trial Court Abused Its Discretion by Minimizing and 
Disregarding Market and Record Evidence Demonstrating 
that the Price Was Unfair 

Ignoring this Court’s guidance, the trial court failed to give appropriate weight 

to reliable market and record evidence that demonstrated that BP’s value was far 

below the Transaction price. 

(a) The Trial Court Erred in Concluding that CCRE’s 
2014 Transaction Demonstrated that BGC Only 
Overpaid by $70 Million  

The trial court credited Plaintiffs’ arguments that CCRE’s 2014 acquisition of 

BP was comparable to the Transaction and that BP’s price-to-book multiple implied 
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by the 2014 transaction could be used to reliably assess BP’s value as of the 

Transaction.  Op. 100.8  The trial court, however, made an unwarranted upward 

adjustment to BP’s 2014 price-to-book multiple, increasing BP’s resulting valuation 

from $590.5 million to $805 million.  Op. 103. 

No adjustments to the 2014 multiples were warranted.  The trial court’s 

primary basis for adjusting the multiples was that BP grew significantly between 

2014 and 2017.  Op. 99.  The trial court’s reasoning was a non sequitur.  Plaintiffs’ 

expert’s valuation already fully accounted for BP’s improved operating metrics over 

that period (i.e., BP’s value increased in proportion to its improved operating 

performance): 

 

                                                 
8 Plaintiffs focus on BP’s book value multiple but maintain that the trial court erred 
in concluding that Plaintiffs’ expert’s other multiples were unreliable.  Op. 100-02.   
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A3227.  As a matter of established financial principles, the appropriate multiples 

were a function of expected future performance, not past performance.  A2863 ¶23; 

A3013-14 ¶20.  Forward-looking, market participants (and Narasimhan) believed 

that industry growth was going to slow substantially. 

After erroneously determining to adjust BP’s multiples, the trial court 

compounded its error by myopically focusing on changes in Financial Services 

sector and W&D’s price-to-book multiples rather than taking a more wholistic view 

of changes in industry multiples.  The trial court’s adjustment is found nowhere in 

arguments presented by Defendants, who argued that CCRE’s 2014 transaction was 

not sufficiently comparable to the Transaction to permit any use, adjusted or not, of 

the multiples implied by that transaction.  Instead, the adjustment rested on a single 

line item on a chart intended to give a complete picture of changes in Financial 

Services sector multiples.  A3106.  Nowhere did Defendants suggest that it would 

be appropriate to adjust BP’s multiples based on movement in a single multiple on 

that chart.  On the contrary, the point of Defendants’ chart was that nobody should 

assess changes in a single multiple to the exclusion of others, A3085 ¶68, yet that is 

exactly what the trial court did.   

If anything, the record compelled use of a lower multiple to account for 

changes in industry multiples from 2014 to 2017.  Industry price-to-earnings 

multiples fell by 38.1% over that period and W&D’s price-to-earnings per share 
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multiple fell by 22.2% over that period.  A3105-06.  Other relevant W&D 

multiples—such as its EV/EBITDA multiple, which Defendants focused on9—also 

fell between the time the two transactions signed.  A3222.  By focusing on 

movement in price-to-book multiples to the exclusion of other multiples, the trial 

court erroneously concluded that an upward adjustment to BP’s multiples implied 

by the 2014 transaction was warranted. 

The trial court also erred by failing to assess why W&D’s multiple increased 

between 2014 and 2017.  Price-to-book multiples depend on the percentage of assets 

listed at fair value on the balance sheet.  A3041-43 ¶¶67-68.  W&D’s GSE business 

lists a high percentage of its assets at fair value on its balance sheet; its capital 

markets business does not.  A3043 ¶69; A879-81 (1635:8-11, 1638:11-16, 1643:13-

22); see also A893 (1688:9-1690:1).  To assess the relevance of changes in W&D’s 

price-to-book multiple to BP—a pure-play GSE business—one needed to assess 

whether W&D’s price-to-book multiple increase was driven by growth in its non-

GSE business.  Because no party argued that BP’s 2014 price-to-book multiple 

should be increased based on changes in W&D’s multiple, no party performed that 

analysis, and the trial court had no evidentiary or financially defensible basis for 

doing so sua sponte. 

                                                 
9 A995-96.   
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The trial court accentuated its error of relying on changes in W&D’s price-to-

book multiple by double counting those changes.  The Financial Services sector in 

Defendants’ expert’s report included W&D.  A3084 ¶66.  By averaging price-to-

book multiple changes in the Financial Services sector with W&D, the trial court 

included W&D’s multiple increase twice.   

At most, the trial court was justified in increasing BP’s 2014 price-to-book 

multiple based on changes in the Financial Services sector.  That approach would at 

least have minimized the trial court’s failure to account for company-specific 

reasons that drove increases in W&D’s multiple.  Had the trial court taken that 

approach, it would have determined that BP’s fair value was $712.52 million.10  That 

valuation would have been in line with, albeit slightly above, other market and record 

evidence discussed below.  

(b) The Trial Court Erred by Giving No Weight to the 
Value for BP Implied by Cantor’s 2017 Buyouts  

Cantor’s 2017 buyouts of CCRE’s outside investors implied a value for BP of 

$624 million.  Op. 104.  The value for BP implied by the buyouts is strong evidence 

of BP’s value because the buyouts were negotiated at arm’s-length between 

sophisticated parties.  DFC, 172 A.3d at 369 (“[T]he fair market value of a company 

is what it would sell for when there is a willing buyer and willing seller without any 

                                                 
10 $489.49 million book value * 1.21 multiple * (1+20.3%) = $712.52 million.  
A2837; Op. 103. 
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compulsion to buy.”).  Defendants initially contested Plaintiffs’ calculation of the 

value for BP implied by the buyouts but abandoned their arguments after trial.  It is 

likewise undisputed that, viewing the buyouts and the Transaction as a unitary 

transaction, Cantor received $347 million - $368 million more than it gave up in a 

matter of months.  A873 (1610:3-1611:4); A3237.   

Unable to challenge the value for BP implied by the buyouts, Defendants 

pivoted to, and the trial court accepted, the argument that the implied value “cannot 

serve as a reliable indicator of [BP’s] value” because “Cantor’s CCRE buyouts were 

governed by a limited partner agreement.”  Op. 104.  To be sure, the limited 

partnership agreements were silent on the terms at which a buyout could be 

consummated.  But the trial court was persuaded by the fact that “[a] rough 

calculation of the limited partners’ returns shows that their buyout prices aligned 

with the preferred returns in the agreement.”  Id.  That rationale for giving no weight 

to the value of BP implied by the buyouts was legal error for two reasons. 

First, the trial court’s finding substitutes Defendants’ litigation arguments for 

the contemporaneous evidence.  The trial court found that Sandler sought the buyout 

terms at least four times so that it could calculate the value of BP implied by the 

buyouts, that “the terms of the 2017 CCRE investor buyouts” were among “the 

information that the Special Committee viewed as most important to its process,” 

and that the process may have been unfair if full information regarding the buyouts 
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was not provided (which it wasn’t).  Op. 66-67.  If the buyout was irrelevant to 

assessing BP’s value, why were the buyout terms among the information the 

Committee viewed as most important and why would Cantor’s failure to provide 

that information have rendered the process unfair?  

Second, the trial court’s decision to afford no weight to the value for BP 

implied by the buyouts disregards that (i) the buyouts were the product of 

“complicated” negotiations that lasted several months, (ii) the buyouts were 

consummated on different terms that implied different values for CCRE, and  

(iii) Lutnick was concerned that CIM would blow up the deal if it found out about 

his plans to flip BP.  These facts are inconsistent with the notion that the buyout 

terms were contractually fixed.  The similarity between the buyout terms and the 

entitlements under the limited partnership agreements proves that the outside 

investors believed the preferred returns were consistent with (or greater than) 

CCRE’s value, not that the buyout prices were unrelated to CCRE’s value. 

(c) The Trial Court Erred by Disregarding Lutnick’s 
Opening $725 Million “Proposal” 

The trial court ignored other probative market behavior, most notably 

Lutnick’s repeated $725 million demand at the start of the process.  Lutnick told the 

Committee on February 11 that the “potential purchase price” for BP was in the “low 

$700 million” range.  Debevoise told Sandler that Cantor was “proposing” that BGC 

acquire 100% of BP for approximately $725 million.  Lutnick told Sandler that BGC 
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would purchase BP for approximately “1.5x [book value], low 700s.”  Houlihan’s 

engagement letter provided that BGC was contemplating a purchase of BP for 

“approximately $725 million.”  Cantor, BGC, and Newmark executives modeled a 

$725 million purchase price throughout March.  K&E’s tax analysis assumed a $725 

million purchase price.  Sandler’s June 4 deck states that the parties discussed a $725 

million purchase price on February 27.  A seller’s opening offer typically puts a 

ceiling on the deal price.  A2740-A2745 ¶¶28-34; see also HMG/Courtland Props., 

Inc. v. Gray, 749 A.2d 94, 122-23 (Del. Ch. 1999) (awarding damages designed to 

replicate terms corporation would have obtained if unconflicted fiduciary had 

negotiated on company’s behalf where conflicted fiduciary negotiated price barely 

within range of fairness).   

The trial court dismissed the relevance of this evidence based on its 

determination that $725 million was not a “true offer.”  Op. 79.  Whether it was an 

actionable demand misses the point.  The relevant question is whether it was 

indicative of BP’s value.  In that regard, the February 11 minutes provide that 

Lutnick’s “low $700 million range” took into account (i) industry trading multiples, 

(ii) expected cash flows, (iii) changes in the market, and (iv) other trends.  Bell 

testified that “the $700 million price was related to obviously business financials, 

fundamentals of the company at the time as well as business fundamentals and 

financials of a related company, [W&D] at the time, as well as … other factors, 
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which you know, a lot of the analysis subsequently … points to.”  A503 (581:3-10).  

Importantly, the proposals came when Lutnick was aiming to complete the 

Transaction within a month and after he had committed to pay $1.1 billion to the 

buyouts, i.e., when Lutnick well understood BP’s value.  Lutnick’s opening $725 

million demand—before he unilaterally increased the price to cover his taxes—is 

powerful record evidence that BP was worth $725 million or less. 

2. The Trial Court Committed Reversible Error in Adopting a 
Valuation Offered For “Illustrative Purposes” That Does 
Not Pass the “Reliable Principles of Corporate Finance and 
Economics” Test  

Defendants’ valuation expert opined that the Transaction was fair based in 

part on two comparable company analyses.  A2858 ¶10(d).  The trial court rejected 

both as unreliable.  Op. 85-87.  The trial court likewise declined to give meaningful 

weight to the other analyses—an event study and a dividend discount model—that 

Defendants’ expert relied on.  Op. 82-84, 89-95; A2857-58 ¶10.   

The trial court nonetheless concluded that the Transaction price was fair based 

solely on its acceptance of a supposed third comparable company analysis—one 

based on W&D (the “W&D analysis”).  Op. 87-89.  Applying W&D’s price-to-

equity and price-to-book multiples to BP’s net income and book value yielded 

valuations for BP of $924 million and $1,164 million, respectively.  Op. 89.  The 

trial court found these valuations to be reliable indicators of BP’s value.  Id.  
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Plaintiffs explain below several reasons why the trial court’s W&D analysis 

fails the “reliable principles of corporate finance and economics” test.  DFC, 172 

A.3d at 373.  However, the trial court committed a more fundamental error: it gave 

dispositive weight to an analysis Defendants’ expert performed for “illustrative 

purposes,” that he expressly wrote he was not relying on, and that was intended only 

to support his “different valuation approaches that rely on a larger number of firms,” 

i.e., the analyses the trial court rejected.  A2904 ¶155 and n.175; see also A2857-58 

¶10.  In other words, the only valuation upon which the trial court determined that 

the Transaction price was entirely fair was a throwaway analysis akin to dictum.  

Given that the W&D analysis was for “illustrative purposes,” it is unsurprising 

that it lacks the intellectual rigor necessary to reliably value BP.  It is fatally flawed 

in three respects.  First, Defendants (and, in turn, the trial court) failed to analyze 

whether differences between W&D and BP necessitated adjustments to W&D’s 

multiples as would be necessary to satisfy accepted financial principles.  Second, the 

application of accepted financial principles compels the conclusion that BP was 

worth far less than the valuations derived from W&D’s multiples.  Third, the W&D 

multiples the trial court relied on were in tension with other aspects of its opinion or 

not even advanced by Defendants.  Each of these errors renders the trial court’s 

reliance on Defendants’ “illustrative” analysis erroneous.  Because the W&D 
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analysis is the only valuation supporting the opinion’s conclusion of fairness, the 

trial court’s decision should be reversed on this basis alone. 

(a) The “Illustrative” Analysis Does Not Conform with 
Accepted Financial Principles  

A trial court abuses its discretion where its “valuation is not the result of an 

orderly and logical deductive process.”  Cede & Co. v. Technicolor, Inc., 884 A.2d 

26, 35 (Del. 2005).  A valuation must “follow logically” from the facts and be 

“grounded in relevant, accepted financial principles.”  Dell, 177 A.3d at 22-23. 

To perform a comparable company analysis consistent with accepted financial 

principles, one must (i) identify publicly traded comparables, (ii) calculate the ratios 

between the trading price and some recognized measure, and (iii) account for 

differences between the public companies and the target company.  Merion Cap., 

L.P. v. 3M Cogent, 2013 WL 3793896, at *4 (Del. Ch. July 8, 2013).  “[T]he 

valuation treatises generally view the comparable companies methodology as 

inferior to other methodologies” because “‘it does not take into account the 

important differences among firms.’”  In re Appraisal of Jarden Corp., 2019 WL 

3244085, at *33 (Del. Ch. July 19, 2019) (citation omitted), aff’d sub nom. Fir Tree 

Value Master Fund, LP v. Jarden Corp., 236 A.3d 313 (Del. 2020). 

The trial court’s application of W&D’s multiples to BP’s financials without 

adjustments, or even analysis as to what adjustments might be appropriate, was 

unprecedented.  Plaintiffs are aware of only one Delaware case that has accepted a 



63 

comparable company analysis based on a single comparable, Doft & Co v. 

Travelocity.com Inc., 2004 WL 1152338 (Del. Ch. May 21, 2004).  But in Doft, the 

parties agreed that Expedia and Travelocity were sufficiently comparable and argued 

only about what adjustments were appropriate.  Id. at *8-11.  The trial court there 

resolved the parties’ narrow disagreement following a detailed analysis of factors 

supporting adjustments.  Id.  

W&D and BP were not sufficiently comparable to apply W&D’s multiples to 

BP’s economics at all, much less without analysis.  There was broad agreement that 

W&D and BP were not perfectly comparable.  Op. 87-88; see also A380 (237:23-

239:1); A612-13 (884:20-886:17); A2776-77 ¶82.  W&D had a broader product mix, 

including a successful debt brokerage business.  Op. 87.  Lutnick’s stated rationale 

for the Transaction was to combine BP and Newmark to compete with W&D.   

The trial court acknowledged that differences in size, growth, profitability, 

risk, and return on investment support adjusting multiples.  Op. 98.  Because 

Defendants’ W&D analysis was “illustrative,” they performed no analysis of 

whether such differences between BP and W&D required adjustments.  The best 

explanation Defendants’ expert could come up with at trial for why he did not adjust 

W&D’s multiples was that he “didn’t want to adjust it.”  A865 (1576:4-10).  

Nevertheless, in another instance of judicial deference in lieu of exacting scrutiny, 

the trial court adopted Defendants’ unsupported valuation without performing the 
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requisite analysis either, Op. 88-89, thereby rendering its sole valuation supporting 

the Transaction’s fairness inherently unsound.  3M Cogent, 2013 WL 3793896, at 

*4; Jarden, 2019 WL 3244085, at *33.   

(b) Record and Market Evidence Prove That Downward 
Adjustments to W&D’s Multiples Would Have Been 
Necessary to Accurately Value BP 

Record evidence proves that if the trial court were to use W&D’s multiples to 

value BP, downward adjustments were required to account for differences in size, 

return on investment, profitability, and risk.  W&D was twice BP’s size (A2845 

¶160); it had a higher return on equity, which Defendants’ expert conceded “implies 

higher value” (A2884-85 ¶86; A2932); and it was less risky because of its broader 

business mix.  Op. 87-88; see also A2845-47 ¶¶161-64; A730 (1160:18-1161:17) 

(before W&D broadened its business, it received criticism from analysts “saying that 

they’re too tied to the GSEs” and it was “under a lot of pressure to try to diversify”).  

The trial court determined that these differences did not render W&D incomparable, 

Op. 87-88, but never assessed how to account for them. 

Market evidence demonstrates the invalidity of using W&D’s multiples to 

value BP.  At the time the 2014 transaction signed, W&D’s multiples were 

significantly higher than BP’s.  Compare A3222 with A1400.  And between the 

Newmark IPO and trial, W&D’s enterprise value growth far outpaced Newmark’s 

(151% vs. 2%):   
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A3190.  That would not have happened if BP and W&D were so comparable that 

W&D’s multiples could have been applied to BP’s economics without adjustment.  

The trial court ignored this market evidence, favoring Defendants’ unsupported and 

conclusory “illustrative” analysis instead. 

(c) The Trial Court’s Use of W&D’s Price-To-Earnings 
and Price-To-Book Multiples Was Inconsistent with 
Other Aspects of Its Opinion and the Factual Record 

Even if one accepted that certain W&D multiples could be used to value BP 

without adjustments (and they cannot be), the trial court’s use of W&D’s price-to-

earnings and price-to-book multiples was an abuse of discretion.   

Price-to-earnings.  The price-to-earnings multiple is a multiple of net 

income.  A2947.  In another section of its Opinion, the trial court discussed at length 

why an accounting quirk particular to BP rendered BP’s net income not reflective of 

its actual income.  Op. 92-95.  If BP’s net income was not reflective of its actual 
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income, how could a multiple of net income be used to meet Defendants’ fair price 

burden?  The trial court did not acknowledge, let alone attempt to reconcile, this 

inconsistency. 

Price-to-book.  The parties agreed at trial that W&D’s price-to-book multiple 

could not be used to value BP,11 and for good reason.  As established above, BP 

trades at a low price-to-book multiple because most of its assets were reported on its 

balance sheet at fair value while a far larger portion of W&D’s assets were not 

reported on its balance sheet at fair value.  See supra, II.2.a.  It stands to reason that 

businesses that do not report the fair value of their assets on their balance sheet trade 

at higher price-to-book multiples.  A3012 ¶19; A3043 ¶69.  So W&D’s price-to-

book multiple was by definition higher than BP’s.  The trial court’s use of W&D’s 

price-to-book multiple to value BP, advocated by no expert at trial, thus overvalued 

BP.  

* * * 

All record and market evidence demonstrates that the Transaction price was 

not entirely fair.  Only an “illustrative” and flawed valuation—disclaimed by 

Defendants’ own expert—underlies the opinion’s conclusion as to fairness.  If the 

trial court abused its discretion in Verition Partners Master Fund Ltd. v. Aruba 

                                                 
11 A879-81 (1635:8-11, 1638:11-16, 1643:13-22); A893 (1688:9-1690:1); A838 
(1471:12-16).   
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Networks, Inc., 210 A.3d 128, 129 (Del. 2019) by relying on the unaffected market 

price of the subject company than the trial court abused its discretion here by giving 

dispositive weight to an “illustrative” comparable company analysis that used a 

single comparable and did not even assess what adjustments were necessary to 

account for the meaningful differences between the firms.  The trial court’s only 

valuation analysis that could even potentially withstand appellate review is one 

showing $70 million in damages.  The trial court’s fair price determination should 

be reversed. 
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III. THE TRIAL ERRED IN FINDING THAT MORAN, CURWOOD, 
AND BELL WERE NOT LIABLE FOR ADVANCING LUTNICK’S 
INTERESTS 

A. QUESTION PRESENTED 

Did the trial court err in finding that Moran, Curwood, and Bell were 

independent and not liable for advancing Lutnick’s interests?  This question was 

raised below (A1126-28; A159; A237-38), and considered by the Court of Chancery.  

Op. 110-111; A275-77.  

B. SCOPE OF REVIEW 

The trial court’s legal conclusions are reviewed de novo.  RBC, 129 A.3d at 

866.  

C. MERITS OF ARGUMENT 

A director breaches his or her duty of loyalty if he or she acts “to advance the 

self-interest of an interested party from whom they could not be presumed to act 

independently.”  In re Cornerstone Therapeutics Inc., S’holder Litig., 115 A.3d 

1173, 1179-80 (Del. 2015).  Argument Section I.1.a. establishes that the trial court 

erred in finding that Bell, Curwood, and Moran were independent of Lutnick for 

purposes of negotiating the Transaction.   

The same facts that support a finding that the Committee acted with a 

controlled mindset support a finding that Moran, Curwood, and Bell acted to 

advance Lutnick’s self-interests.  Moran and Bell allowed Lutnick to choose the 

Committee’s co-chairs.  Moran gave Lutnick a veto right over the Committee’s legal 
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advisor; allowed Lutnick to interview prospective financial advisors; and looked to 

Lutnick to determine Sandler’s scope of representation.  Moran thought he was 

aligned with Lutnick and that Lutnick could negotiate with himself.  Moran withheld 

his communications with Lutnick from the rest of the Committee.  Moran and 

Curwood did not understand or care about Lutnick’s economic incentives in 

connection with the Transaction.  The Committee allowed Lutnick to control the 

Transaction’s timing for his own benefit and did not push back after he raised the 

proposed price.  The Committee failed to inform itself of the consequences of 

agreeing to set BP’s book value at closing equal to its book value as of March 31.  

All three directors voted in favor of the unfair Transaction.   

In sum, Moran, Curwood, and Bell advanced Lutnick’s interests by 

“creat[ing] the atmosphere in which [Lutnick] could act freely and improperly.”  

Mills, 559 A.2d at 1284 n.32.  The trial court’s contrary finding was legal error.  

CONCLUSION 

For the reasons set forth herein, the Court should vacate the trial court’s order 

and final judgment, find that the process was not entirely fair, reject the trial court’s 

sole valuation supporting the Transaction’s fairness, and instruct the trial court to 

reassess BP’s fair price giving appropriate weight to the unfair process and market 

and record evidence.  
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

IN RE BGC PARTNERS, INC. 
DERIVATIVE LITIGATION

)
)

Consolidated 
C.A. No. 2018-0722-LWW

[PROPOSED] ORDER AND FINAL JUDGMENT

Having carefully considered the parties’ briefing, the evidence presented at 

trial, and the arguments made by counsel, and for the reasons stated in the Court’s 

August 19, 2022 post-trial Memorandum Opinion (the “Opinion”), IT IS HEREBY 

ORDERED THIS __ day of _____, 2022 that:

1. For the reasons set forth in the Opinion, final judgment is entered for 

Defendants and against Plaintiffs.  All claims for relief made by Plaintiffs are denied 

and dismissed with prejudice.

2. Each party shall bear its own costs.

3. This Order constitutes a Final Judgment of the Court and is immediately 

appealable.

__________________________
Vice Chancellor Lori W. Will
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This is a derivative action challenging the fairness of nominal defendant BGC 

Partners, Inc.’s acquisition of Berkeley Point Financial, LLC from an affiliate of 

Cantor Fitzgerald, L.P.  BGC purchased the entity for $875 million and 

simultaneously invested $100 million in a Cantor affiliate’s mortgage-backed 

securities business.  The theory of the lawsuit is that Howard Lutnick—the 

controlling stockholder of both BGC and Cantor—caused BGC to undertake a deal 

that benefitted him at the expense of BGC’s stockholders.  The plaintiffs maintain 

that the transaction was not entirely fair to BGC and cannot pass muster in terms of 

price or process. 

 The plaintiffs originally sued Lutnick, two Cantor entities, and the four special 

committee members who approved the transaction—Dr. Linda Bell, Stephen 

Curwood, Secretary John Dalton, and William Moran.  At the pleadings stage, the 

court denied motions to dismiss for failure to establish demand futility and failure to 

state a claim.  At summary judgment, the court reiterated that demand was         

excused but dismissed the special committee members other than Moran, whose 

actions and uncertain independence created triable questions of fact.  The remaining 

claims to be tried were breach of fiduciary duty claims against Lutnick (and the 

Cantor entities he controlled) and Moran.  The question of demand futility was also 

presented for resolution at trial.  This is the court’s post-trial decision.  
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 Going into trial, the plaintiffs highlighted a series of problems with the 

potential to fatally undermine the fairness of the transaction.  They asserted that the 

transaction was a fait accompli constructed by Lutnick.  They painted the special 

committee as ineffective, repeatedly acceding to Lutnick’s whims.  They accused 

Cantor of withholding valuation information from the special committee.  In terms 

of the economics, they argued that the special committee accepted an inflated price 

for Berkeley Point designed to cover Cantor’s tax liability despite a lower figure 

being floated months before.  And they described the $100 million investment as 

money losing.   

 The plaintiffs scored some points at trial.  Lutnick initiated the deal.  He had 

a financial incentive to cause BGC to overpay for Berkeley Point.  He overstepped 

in identifying advisors for the special committee and asking its co-chairs to serve.  

Moran had one-off discussions with Lutnick that should never have happened.  

When it came time for the final negotiations, the special committee’s written 

counterproposal did not reflect its preferred structure.  And there remains some 

mystery around how the ultimate deal was reached. 

The evidence presented by the defendants, however, carried the day.  The 

special committee and its advisors were independent.  Though the process was 

marred by Lutnick and Moran’s actions, Lutnick extracted himself from the special 

committee’s deliberations after it was fully empowered.  Moran pushed back on 
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Lutnick when needed and worked tirelessly on the committee’s behalf.  The special 

committee’s diligence requests were met and it had the information it needed to 

negotiate on a fully informed basis.  The committee members—each engaged and 

diligent—bargained with Cantor and obtained meaningful concessions.   

Berkeley Point was, by all accounts, a unique asset particularly appealing to 

BGC.  The price the Special Committee agreed to pay for Berkeley Point was in line 

with what its financial advisor determined to be appropriate and falls within what I 

conclude to be the range of fairness.  The size of the additional investment was cut 

by a third while retaining its strategic benefits to BGC. 

I therefore find that the Berkeley Point acquisition and associated investment 

were entirely fair to BGC and its minority stockholders.  Lutnick and the Cantor 

entities did not breach their fiduciary duties.  Nor did Moran, who did not act 

disloyally.  Judgment is for the defendants. 
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I. FACTUAL BACKGROUND 

The following factual findings were stipulated to by the parties or proven by 

a preponderance of the evidence at trial.1  Trial lasted five days, during which eleven 

fact witnesses and two expert witnesses testified live.2  The parties introduced 1,260 

exhibits including eighteen deposition transcripts.3 

A. BGC, Cantor, and Lutnick 
 

The nominal defendant in this case is BGC Partners, Inc., a brokerage and 

financial technology company incorporated in Delaware and headquartered in New 

York that trades on the NASDAQ.4  Its predecessor entity, BGC Partners L.P., was 

formed in 2004 when it was spun off from defendant Cantor Fitzgerald, L.P., a 

privately-owned financial services and brokerage firm.  BGC became a public 

company as the result of a merger with eSpeed Inc. in 2008.5   

At the time of the transaction at issue in this litigation, defendant Howard 

Lutnick was the Chairman and Chief Executive Officer of both Cantor and BGC.6  

 
1 Dkt. 243 (“PTO”).  Where facts are drawn from exhibits jointly submitted by the parties 

at trial, they are referred to according to the numbers provided on the parties’ joint exhibit 

list and cited as “JX __” unless defined.  Pin cites refer to the page numbering overlaid on 

each joint exhibit. Trial testimony is cited as “[Name] Tr.”  Deposition transcripts are cited 

as “[Name] Dep.” 

2 Dkts. 252-57.    

3 Dkt. 251. 

4 PTO ¶¶ 53, 55.  

5 Id. ¶ 54. 

6 Id. ¶¶ 24-25.  
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He was also the sole stockholder of Cantor’s managing partner, defendant CF Group 

Management, Inc. (“CFGM”).7  Lutnick had voting control of BGC through CFGM 

and his indirect ownership of about 55% of Cantor.8  For purposes of this decision, 

Cantor, CFGM, and Lutnick are together referred to as the “Cantor Defendants.” 

In 2011, BGC began to build up its real estate platform.  It acquired 

commercial real estate services company Newmark (then-Newmark Grubb Knight 

Frank).9  In 2014, Newmark acquired Apartment Realty Advisors (“ARA”), a 

brokerage company that brokered the sale of multifamily properties.10   

Still, Newmark was not a full service platform that could broker the sale of 

properties, originate loans, and service those loans.  In particular, it lacked a so-

called “agency lender” to pair with its brokerage services.11  This gap in Newmark’s 

business put it at a disadvantage relative to its competitors.12   

Agency lenders are real estate finance companies that are pre-approved to 

originate and sell multifamily and commercial real estate loans on behalf of 

government-sponsored enterprises (“GSEs”) such as Fannie Mae and Freddie Mac.13  

 
7 Id. ¶ 27. 

8 Id. ¶¶ 26-28. 

9 JX 880 at 7; see Gosin Tr. 970, 974. 

10 JX 880 at 7; see Okland Tr. 94-96. 

11 Okland Tr. 99-101, 105-07. 

12 Id.; Day Tr. 31-32; Sterling Tr. 233-34. 

13 PTO ¶ 56; JX 911 (“Bacon Report”) at 4. 



 

6 
 

They serve as intermediaries that can originate and underwrite loans for the GSEs 

across the entire market.14 

Historically, Fannie Mae and Freddie Mac have provided financing at lower 

yields compared to other financial institutions.  As a result, the volume of GSE loans 

dwarfs the volume of loans from other potential funding sources, making agency 

lenders particularly valuable.15  Agency lenders are also rare because GSEs limit the 

number of lending licenses they issue.  For example, Freddie Mac had 22 licensed 

pre-approved lenders as of 2020.16 

B. Berkeley Point 
 

Before the transaction at issue in this litigation, Berkeley Point Financial LLC 

was a private commercial real estate finance company.  It was (and remains) one of 

the few pre-approved agency lenders.17  It also services commercial real estate loans, 

including those it originated.18   

In April 2014, at a time when GSE loan origination volumes were falling 

industry-wide, Berkeley Point was acquired by Cantor Commercial Real Estate 

 
14 Bacon Report at 7.  

15 Id. at 5. 

16 Id. at 12-13.  

17 PTO ¶ 56.   

18 Id. 
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Company, LP (“CCRE”) for $259.3 million.19  CCRE was then owned by Cantor 

and various outside investors.20   

CCRE invested heavily in Berkeley Point and worked to integrate it into 

Cantor’s commercial real estate platform.  Between 2014 and 2016, Berkeley Point 

experienced growth driven by factors including a strengthening multifamily real 

estate market and certain synergies with Cantor-affiliated entities.21   

In terms of the market, Berkeley Point’s growth coincided with an increase in 

GSE loan origination volumes.  For example, from 2014 to 2016, Fannie Mae and 

Freddie Mac multifamily loan origination volumes grew roughly 96%22 and 

Berkeley Point’s revenue and EBITDA grew by 80% and 73%, respectively.23  

Berkeley Point’s market share of Fannie Mae and Freddie Mac loans increased from 

5.4% to 6.0% during this time.24 

In terms of synergies, Berkeley Point flourished in part due to its ties to other 

Cantor affiliates, including Newmark and ARA.25  BGC, lacking agency lending 

 
19 Id. ¶ 75.  

20 Id. ¶¶ 76-77. 

21 JX 405 at 22; Day Tr. 24. 

22 JX 928 (“Hubbard Rebuttal Report”) at 60. 

23 See JX 912 (“d’Almeida Opening Report”) ¶ 64; JX 611 at 14.  Berkeley Point’s 

calculation of EBITDA is discussed in greater depth in Section II.B.2.a.iii below. 

24 JX 792 at 30. 

25 JX 405 at 22.  
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abilities, tried to fill the gap in its platform through a referral relationship with 

Berkeley Point.  Newmark and ARA brokers would refer potential borrowers to 

Berkeley Point originators for GSE financing.26  Berkeley Point became increasingly 

reliant on referrals from these BGC subsidiaries, which accounted for a steadily 

growing proportion of Berkeley Point’s overall origination volume between 2014 

and 2016.27  

Both Newmark and Berkeley Point’s executives found this referral 

relationship imperfect.  The offering was not streamlined and the lack of integration 

stood in contrast to Newmark and Berkeley Point’s competitors.28  Newmark also 

worried that, without in-house agency lending capabilities, it might lose ARA 

brokers when it came time to renegotiate their contracts, imperiling its multifamily 

platform.29  The only way for Newmark to secure the in-house GSE lending 

capabilities it desired was by acquiring an agency lender like Berkeley Point.30   

 

 

 

 
26 Okland Tr. 98. 

27 JX 448 at 2, 4; Okland Tr. 123-24. 

28 Day Tr. 30-31; Okland Tr. 98-99. 

29 See Okland Tr. 101-02. 

30 Bacon Tr. 156-57; see Day Tr. 31-32; Sterling Tr. 233-34. 
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C. The CCRE Investor Buyout 
 

In 2016, Cantor commenced buyout discussions with the other CCRE 

investors.31  At this point, CCRE was made up of two businesses: Berkeley Point 

and a commercial mortgage-backed securities (“CMBS”) business.32  CCRE’s 

CMBS business originates, underwrites, pools, securitizes, and sells commercial real 

estate loans and securities.33 

Lutnick had reached agreements in principle with each of CCRE’s investors 

by February 2017.34  Cantor agreed to pay approximately $1.1 billion in the 

aggregate for the 88% of CCRE it did not own.35  Cantor considered a sale of 

Berkeley Point as a second step in a chain of transaction.  If Cantor owned CCRE 

outright, it could facilitate a sale of Berkeley Point to BGC, where it could be 

combined with Newmark before taking Newmark public.36 

On February 9, 2017, BGC announced that it had filed a confidential 

registration statement with the SEC for an initial public offering of Newmark.37  The 

next day, a representative of investment bank Sandler O’Neill + Partners, L.P. 

 
31 PTO ¶ 76. 

32 Id. ¶ 58. 

33 Id. 

34 PTO ¶ 77. 

35 Id. ¶¶ 76-77. 

36 Lutnick Dep. 30-33. 

37 JX 235. 
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reached out to BGC’s Chief Financial Officer, Steve Bisgay, about a potential 

underwriting role in the IPO.38  Sandler partner Brian Sterling had told his colleagues 

that the bank’s “best access” to the IPO was through Bisgay.39  It is not clear whether 

Bisgay ever responded.  Sandler was not given a role in the IPO. 

D. The Special Committee’s Formation  

On February 11, 2017, the Audit Committee of BGC’s board of directors (the 

“Board”) held a meeting.40  The Audit Committee consisted of the entire BGC board 

of directors (the “Board”) save Lutnick—non-parties Dr. Linda A. Bell, Stephen T. 

Curwood, Secretary John H. Dalton, and defendant William J. Moran.41  Bell is the 

Provost, Dean of Faculty, and Claire Tow Professor of Economics at Barnard 

College.42  Curwood is a Pulitzer-prize winning journalist who focuses on issues of 

environmental justice.43  Dalton is a former Secretary of the Navy and president of 

Ginnie Mae.44  Moran is a former General Auditor of JPMorgan Chase & Co.45  

 
38 JX 240. 

39 JX 237. 

40 JX 241. 

41 Id. 

42 Bell Tr. 535. 

43 Curwood Tr. 715, 721-22. 

44 Dalton Dep. 24; Bell Tr. 575-76. 

45 Moran Tr. 796. 
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At the meeting, Lutnick informed the Audit Committee that BGC 

management was considering “a substantial acquisition.”46  He explained that Cantor 

had come to an agreement in principle to buy out the other CCRE investors, which 

“was expected to allow Cantor to sell Berkeley Point to [BGC]” and give BGC an 

“[agency lending] business of scale to compete with” its competitors.47  He 

“proposed that the Company be authorized to attempt to resolve terms and close the 

transactions by the end of the quarter.”48 

Lutnick commented “on [a] potential purchase price” for Berkeley Point “in 

the low $700 million range.”49  At trial, he testified that the “low $700 million range” 

was not based on any type of valuation modeling but a back-of-the-envelope 

estimate.50  The other Board members did not view his comment during the meeting 

as an offer.51 

 
46 PTO ¶ 79.  

47 JX 241. 

48 Id. 

49 Id. 

50 Lutnick Tr. 1274-75; see Edelman Tr. 411-12. 

51 See Bell Tr. 539; Moran Tr. 811-12. 
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Lutnick also “discussed related party considerations” for the potential 

acquisition, given that he was an officer and controlling stockholder of both BGC 

and Cantor.52  A special committee was formed as a result.53   

The members of the Audit Committee—Moran, Bell, Curwood, and Dalton—

“unanimously authorized that the Audit Committee act as a special committee” (the 

“Special Committee”) on BGC’s behalf with respect to the proposed transactions.54  

They “approved the engagement of appropriate legal and financial advisors to 

provide independent services to the Committee; and authorized management to 

negotiate the transactions as generally discussed, with specific details to be 

approved.”55   

The full Board met after the Audit Committee meeting concluded.56  The 

Board ratified the Audit Committee’s authorization to act as a Special Committee.  

And it unanimously “authorized management to proceed to negotiate the 

transactions as generally discussed.”57   

 
52 JX 241. 

53 Id.; see Moran Dep. 174. 

54 JX 241. 

55 Id. 

56 Id. 

57 Id. 
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Cantor began analyzing a workable deal structure for the sale of Berkeley 

Point following the meeting.  Cantor’s internal team, led by Charles Edelman (its 

Head of Mergers & Acquisitions), modeled a transaction in which BGC purchased 

“100% of Berkeley Point for ~$[700] million” and made a “~$[125] million 

investment into CCRE[‘s] CMBS business.”58  The price and size of the investment 

were rough approximations, as evidenced by the brackets.59  

E. Advisor Outreach 

Shortly after the February 11 Board meeting, Moran and Lutnick discussed 

the Special Committee.60  Lutnick asked Moran if he would be willing to serve as 

the Special Committee’s chair; Moran agreed.61  Days later (on February 22), 

Lutnick asked Bell to act as Moran’s co-chair.  She also agreed.62    

After Moran spoke with Lutnick, Moran began seeking out advisors for the 

Special Committee with the assistance of Caroline Koster, BGC’s Chief Counsel 

and Cantor’s Associate General Counsel.63   

 
58 JX 1228 at 5. 

59 Edelman Tr. 410-11. 

60 JX 249. 

61 Moran Dep. 171-73. 

62 JX 283. 

63 PTO ¶ 65. 
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Moran hoped to engage Debevoise & Plimpton LLP to serve as the Special 

Committee’s legal advisor.  On February 13, Koster told Moran, “I let Howard know 

you wanted to retain [William] Regner [of Debevoise], and he was generally fine 

with that and wants me to help you connect with him.”64  Moran felt that it was a 

“good business practice” to run the retention of advisors past Lutnick.65  Moran also 

ran the retention of Regner by the other Special Committee members, who were 

“fine” with the selection.66  Bell was not aware that Moran had raised the retention 

of Debevoise with Lutnick.67 

Moran also worked to identify a financial advisor for the Special Committee.  

On February 14, he asked Koster to “send [him] info on bankers”—specifically, 

Houlihan Lokey and Sandler.68  Sandler had performed some prior work for BGC, 

overwhelmingly advising special committees against Lutnick and Cantor.69 

Koster sent Moran contact information for individuals at Houlihan and told 

Moran “[m]aybe I should ask [Lutnick] if this is who he had in mind or if there is 

another name.”70  Koster wrote to Moran, “[Lutnick] says it’s fine for YOU to 

 
64 JX 256. 

65 Moran Tr. 895-96. 

66 JX 266. 

67 Bell Tr. 663-64, 666. 

68 JX 266. 

69 Sterling Tr. 389-390. 

70 JX 266. 
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contact the banks and start talking to them—[h]e thinks it should not be the lawyer, 

but should be you.  So, feel free to reach out to them.  I separately sent you the 

Sandler info.”71   

On February 16, Koster sent Moran a contact list that included information 

for Houlihan, Brian Sterling at Sandler, and Ralph “Trey” Taylor III of the Taylor 

Companies, who Dalton had suggested.72  Moran asked, “[h]ave you [run] [T]rey 

past [Lutnick]?”73  Koster suggested that Moran “call [Taylor Companies] last . . . 

I’m sure they are very reputable, and [Dalton’s] endorsement says a lot, but since 

we don’t know them, let’s see if [Lutnick] wants to discuss first.”74  Moran 

“[a]gree[d].”75 

Moran began his outreach to Sandler and Houlihan, first contacting Sandler.76  

On February 16, 2017, Sterling wrote to Moran and Regner to reiterate his interest 

in working with the Special Committee.  Sterling relayed his understanding that the 

engagement would include Sandler “providing financial advisory services to the 

Special Committee, including negotiation of a transaction, and then delivering a 

 
71 JX 268. 

72 JX 269.   

73 Id. (lightly edited for clarity).   

74 Id. 

75 Id. 

76 See JX 270. 
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fairness opinion if the Special Committee determine[d] to enter into a deal.”77  

Moran forwarded the email to Koster and Lutnick, asking, “are we going to want 

them to negotiate price????”78  A few hours later, Lutnick wrote to Moran with the 

subject line “Negotiate” and one word in the body: “Yes.”79 

F. The Special Committee’s Reestablishment and Retention of 

Advisors  

In early March, Sandler and Houlihan were interviewed as prospective 

financial advisors to the Special Committee.80  Moran was the only Special 

Committee member that participated in the telephonic meetings.  Regner and 

Lutnick joined.81  Bell was not made aware that Lutnick was involved in these 

meetings.82 

The meeting with Sandler was held on March 2.  The next day, Sandler sent 

Moran and Regner a draft engagement letter contemplating a total fee of $1 million, 

with $350,000 contingent on the deal closing.83  Houlihan also provided a draft 

 
77 Id. 

78 Id. 

79 JX 274. 

80 See JX 290; JX 298; Bell Tr. 680. 

81 See JX 290; JX 298. 

82 Bell Tr. 680. 

83 JX 299; JX 300.   
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engagement letter after its meeting with Moran and Lutnick that proposed a $3.5 

million fee.84   

On March 14, the Board met and formally reestablished the Special 

Committee.85  The resolutions provided that the Special Committee was delegated 

the “full and exclusive power and authority of the Board” to “evaluate and, if 

appropriate, negotiate the terms of any Proposed Transaction and to make any 

recommendations to the Board” that it “determine[d] in its sole discretion to be 

advisable.”86  The Special Committee was also authorized to retain any advisors it 

deemed appropriate.87   

The Special Committee met the next day.88  Lutnick was not present.  It voted 

to designate Moran and Bell as its co-chairs.  It then considered “two potential 

financial advisors”: Sandler and Houlihan.89  Materials had been circulated to the 

Committee in advance that detailed the bankers’ qualifications and proposed fees.  

After discussing the “qualifications and experience” of each, the Committee voted 

 
84 JX 305. 

85 JX 313. 

86 Id. 

87 Id. 

88 JX 319. 

89 Id. 
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to retain Sandler—led by Sterling—as its financial advisor.90  It then voted to retain 

Debevoise as legal counsel to the Committee.91 

G. Diligence Begins  

The Special Committee’s process was underway by mid-March 2017.  

Between March and June, the Special Committee met at least nine times.92 

On March 17, Sterling emailed Moran to provide the data room index for the 

materials received from Cantor.  Moran forwarded the email to Lutnick, pressing 

him for additional data.93  He also stated that he had expressed to Regner and Sterling 

“that we are running a clock [] on this deal.”94  Bell testified that she did not believe 

that the Special Committee was “running any clock.”95  

Any apparent timeline shifted in late March.  On March 21, Sandler sent its 

initial due diligence requests to Cantor.96  A week later, Sterling emailed Cantor to 

“check[] in on the status of [their] information requests and the process generally.”97  

Still without the information requested, Regner sent a follow-up email on April 6.  

 
90 Id. 

91 Id. 

92 See PTO ¶¶ 83-98. 

93 JX 331.  

94 Id. 

95 Bell Tr. 685-86. 

96 JX 377.   

97 Id. 
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Cantor responded that the diligence requests were “in progress” and that materials 

would be made available via the data room when ready.98 

Moran forwarded the chain to Lutnick, asking whether Lutnick had “changed 

our original timetable for execution???”99  Lutnick responded four days later, saying 

that the deal “[s]hould start to move quickly [at the] end of th[at] week as we will 

send lawyer and banker the full desk outline and structure.”  “Structure,” he wrote, 

“became the driver.”100  By that, Lutnick meant that Cantor was focused on devising 

a transaction structure that would be more tax efficient for Cantor.101   

Cantor had begun to assess the tax implications of possible transaction 

structures and asked Kirkland & Ellis LLP and KMPG to conduct an analysis.102  On 

April 13, Kirkland sent a “summary of the pros and cons from a tax perspective” of 

various deal scenarios with an analysis from KPMG.103  Kirkland opined that an 

outright sale of Berkeley Point to BGC “in a fully taxable transaction for $[725] 

million” would cause Cantor to incur an immediate cash tax liability of $70 

million.104   

 
98 Id. 

99 Id. 

100 Id. 

101 Lutnick Tr. 1375. 

102 See JX 379; Lutnick Tr. 1375-78; Edelman Tr. 415-16. 

103 JX 379.   

104 Id. 
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Kirkland also considered a structure whereby BGC would invest in CCRE, 

entitling it to 98% of the future profits from Berkeley Point’s business with Cantor 

receiving the remaining 2%.105  Unlike the immediate tax liability triggered by the 

first scenario, the investment would give rise to taxes recognizable over time.106  

Cantor viewed this tax-efficient structure, through which it retained a small equity 

interest in Berkeley Point, as its preferred option.107   

Thus, Cantor settled on a structure involving a sale to BGC of a 95% economic 

interest in Berkeley Point rather than an outright purchase.108 

H. The April 21 Meeting and Term Sheet 

The Board met on April 21, 2017.  Lutnick provided an update on the 

transaction.  According to the minutes, he “indicated that [BGC] management would 

distribute a term sheet to the directors to facilitate discussion on the Company’s 

proposed investment in CCRE in a tax-efficient structure.”109  He explained that 

Cantor’s proposed structure would have BGC would own “virtually all of CCRE’s 

 
105 Id. 

106 Id. 

107 Edelman Tr. 416-17. 

108 Id. 

109 JX 383. 
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Berkeley Point business (with Cantor maintaining a small ownership percentage), 

and make a $150 million investment in CCRE’s CMBS business.”110   

In terms of next steps, Lutnick said that he (on behalf of Cantor) would 

provide the Special Committee with “a presentation indicating valuation of the 

CCRE business.”111  According to the minutes, Lutnick indicated that Newmark’s 

Chief Executive Officer Barry Gosin “would consider Cantor’s valuation analysis 

and respond with an analysis based on the Company’s perspective of value.”112  “The 

Special Committee could then discuss, consult its financial and legal advisors, and 

negotiate the framework for a transaction.”113 

That night, Koster sent Cantor’s proposed term sheet to the Special 

Committee members and Regner.114  The term sheet contemplated the structure that 

Lutnick had described during the Board meeting.  Under Cantor’s proposal, BGC 

would purchase a 95% interest in Berkeley Point for $850 million and would have 

the option to purchase the remaining 5% of Berkeley Point for $30 million no sooner 

than five years after closing.  BGC would also invest $150 million in CCRE’s CMBS 

business with a preferred return and an option to exit the investment after five 

 
110 Id. 

111 Id. 

112 Id. 

113 Id. 

114 JX 385; JX 386. 
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years.115  Cantor viewed the April 21 term sheet as the first true offer for Berkeley 

Point—earlier discussions were “more of a concept.”116   

When Sandler and Debevoise spoke to Cantor representatives about the 

proposal several days later, they “expressed surprise” at the change in structure.117  

Until that point, the parties had discussed BGC acquiring 100% of Berkeley Point.118  

Cantor representatives told Lutnick that, after discussion, Sandler and Debevoise 

“appear[ed] to appreciate the tax deferral aspect and to understand the general 

structure.”119   

Lutnick and Edelman formally presented Cantor’s proposal to the Special 

Committee on May 11, 2017.120  Their presentation included Cantor’s view on 

Berkeley Point’s value.121   

I. Due Diligence Continues 

Due diligence continued through late April and into May 2017.  By April 21, 

Cantor had provided responses to many of Sandler’s diligence questions and had 

 
115 JX 386; Edelman Tr. 418-20. 

116 Edelman Tr. 422. 

117 JX 397. 

118 See Sterling Tr. 221-28. 

119 JX 397.  

120 JX 465; JX 406. 

121 See, e.g., JX 406 at 8, 17-18. 
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uploaded corresponding materials to the data room.122  By April 23, Lutnick said that 

the data room “ha[d] been properly populated and information requests 

answered.”123  

On May 2, Lutnick attended an Audit Committee meeting.  According to the 

minutes, Lutnick discussed the timing of the transaction and said that “the plan was 

for [BGC] and Cantor to work towards an agreement by the end of the month of May 

with an announcement of the deal negotiated.”124  Koster recounted to Edelman that 

“[Lutnick] [had] lit a fire under” the Special Committee during the meeting.125 

The Special Committee pressed forward with its information requests.  On 

May 5, Sandler sent Cantor a list of outstanding diligence requests, including the 

terms of Berkley Point’s acquisition by CCRE in 2014 and of Cantor’s buyouts of 

CCRE’s outside investors in 2017.126  The list was forwarded to Lutnick, who asked, 

“[h]ow are we working on [this] and deciding what to give them[?]”127  Edelman 

responded that some of the information, “for example, the terms of the CCRE 

 
122 JX 387. 

123 JX 389. 

124 JX 412.   

125 JX 423. 

126 JX 445.  

127 Id. 
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investor buy-outs” were “not [the Special Committee’s] concern.”128  “Agreed,” said 

Lutnick.  “Choose what to tell them.  You decide.”129   

Edelman did not initially send the information.  He felt that the information 

about the 2014 acquisition of Berkeley Point “was essentially irrelevant and likely 

to obfuscate the value of the company” and that the details of the 2017 buyouts were 

likewise “irrelevant” and could “be used against [Cantor] in the negotiations.”130   

J. Berkeley Point Projections  

Sandler had also requested multi-year projections for Berkeley Point’s 

business.131  Berkeley Point did not create projections in the ordinary course.132  

Cantor directed Berkeley Point’s Chief Financial Officer Ira Strassberg to develop a 

set in connection with the 2017 transaction.133  Strassberg proceeded to review 

Berkeley Point’s historical financial performance, analyze its pipeline of future 

business, and meet with Berkeley Point employees as well as the Cantor deal team.134  

He developed a set of projections that he felt were “conservative.”135 

 
128 Id. 

129 Id. 

130 Edelman Tr. 425-26. 

131 JX 422; JX 445. 

132 Strassberg Tr. 1121, 1165-66. 

133 Id. at 1121-22. 

134 Id. at 1122-23.   

135 Id. at 1140-41.  
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On May 1, Strassberg sent Lutnick the draft projections.136  Strassberg 

expressed a view that “there [was] an opportunity to increase [Berkeley Point’s] 

capture rate” in the future.137  The “capture rate” referred to is the share of ARA 

investment sales Berkeley Point converted into loan originations.138  Lutnick agreed, 

writing that the capture rate was “way too low” and asked Strassberg to run a 

sensitivity analysis with a series of higher capture rates for 2017 and 2018.139   

Separately, Strassberg increased certain other figures from his May 1 draft 

after he received more granular forecasts for April and May 2017 and spoke to more 

individuals.140  For example, the May 8 version he sent to Cantor included roughly 

6% higher revenue and origination volume projections, which were hard-coded in 

by a series of increases.141  The adjustments were not made at Lutnick’s request.142   

Sandler received Strassberg’s final projections on May 19, discussed them 

with Cantor, provided them to the Special Committee, and later considered the 

projections when concluding that the acquisition was fair.143 

 
136 JX 408; JX 416. 

137 JX 416. 

138 Strassberg 1132-34; see JX 408. 

139 JX 416. 

140 Strassberg Tr. 1133-35, 1137-38. 

141 Id. at 1138-40; JX 976 (“Origination volumes” tab at cells B6-B14). 

142 Strassberg Tr. 1138. 

143 See JX 491; JX 451; JX 663; JX 1223; see Sterling Tr. 288-89; Bell Tr. 695-96; 

Moran Tr. 926-27. 
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K. Gosin’s Meeting with the Committee 

On May 4, Koster emailed Gosin, “[t]he Special Committee is asking for a 

meeting/presentation from you regarding your interest in the [Berkeley Point] and 

CMBS business, etc.  Howard said he would speak with you about this today.”144   

Gosin subsequently contacted Shekar Narasimhan, the Managing Partner of 

Beekman Advisors, for input.  Beekman had advised CCRE in its 2014 acquisition 

of Berkeley Point and ARA in connection with its sale to BGC.145   

Narasimhan sent Gosin “a background piece on the multifamily debt market 

and the GSE multifamily business in particular.”146  In a later communication, 

Narasimhan told Gosin that that he believed that Berkeley Point’s value was 

“probably $462M-$672M.”147  Gosin testified that he questioned the reliability of 

Narasimhan’s analysis.148 

On May 19, Gosin met with the Special Committee as planned and provided 

it with a qualitative assessment of the potential Berkeley Point transaction.149  He 

relayed his perspective that an acquisition of a majority interest in Berkeley Point 

 
144 JX 443. 

145 JX 454. 

146 JX 457.   

147 JX 490. 

148 Gosin Tr. 1096-97. 

149 JX 488; Bell Tr. 605-06. 
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could be “transformative” for BGC due to “potential future growth opportunities and 

synergies with Newmark’s existing business.”150  He did not provide any 

quantitative analysis of value—nor did the Special Committee expect him to.151  

Gosin also did not relay Narasimhan’s views.152   

L. Negotiations Proceed 

On May 21, Lutnick sent Bell and Moran an instant message to “check[] 

in.”153  A few days later, Moran told Lutnick that the Special Committee was “[i]n 

full support of [the] deal” so long as the “price [was] right.”154   

Meanwhile, Sandler continued to request information about the terms of the 

2017 buyout and of CCRE’s 2014 acquisition of Berkeley Point.155  At a May 25 

meeting, the Special Committee expressed “the need to better understand the 

economic terms, including valuation, of CCRE’s acquisition of Berkeley Point in 

2014, and the prices at which CCRE’s outside investors invested and will exit.”156   

 
150 JX 488; Gosin Tr. 997-98. 

151 Bell Tr. 606-07; see Moran 961-62. 

152 Bell Tr. 610-11; Gosin Tr. 1089-90. 

153 JX 496. 

154 JX 509. 

155 JX 515. 

156 JX 510. 
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Also during its May 25 meeting, the Special Committee discussed an updated 

term sheet that Cantor had sent dated May 23.157  The term sheet continued to 

contemplate a $1 billion total investment by BGC across Berkeley Point and the 

CMBS business.158 

On May 30, Cantor provided Sandler with the information it had been 

requesting about the terms of the 2014 transaction and 2017 buyouts.159  On June 1, 

Sandler told the Special Committee that several diligence items remained 

outstanding and that it “would be in a position to discuss valuation with the 

Committee” after receiving them.160  Sandler was eventually “successful in getting 

the due diligence materials it needed.”161  The Special Committee understood that it 

was “important to take the time it need[ed] to digest the diligence items and better 

understand the strategic rationale for the Proposed Investment and valuation of 

Berkeley Point before responding to Cantor.”162   

 
157 JX 510; JX 514. 

158 JX 503. 

159 JX 521.   

160 JX 526. 

161 Sterling Tr. 219-220. 

162 JX 526; see Bell Tr. 559-60. 
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M. The Special Committee’s Counterproposal 

Sandler worked to prepare a presentation for the Special Committee that 

summarized its views on Berkeley Point and responded to Cantor’s May 23 

proposal.  Sandler’s presentation was shared with the Special Committee at a June 4 

meeting.163  The presentation included an “advocacy piece” intended for use against 

Cantor at the bargaining table.164  That advocacy piece was sent to Cantor on the 

morning of June 6, with a note that the deck contained “valuation considerations and 

the response to the Cantor proposal.”165   

The deck explained why the Special Committee believed Berkeley Point was 

not worth the $880 million Cantor had offered (which reflected an $850 million 

initial payment for 95% of Berkeley Point, plus BGC’s $30 million put option on 

the remaining 5% that could be exercised in five years).166  It proposed that the price 

be reduced from $880 million to $720 million, which it said “represent[ed] an 

appropriate value for Berkeley Point.”167  The $720 million price was based on a 

 
163 JX 553; JX 554. 

164 JX 554 at 29-44; see Bell Tr. 562-66.  

165 JX 571. 

166 JX 554 at 13; JX 566; see Edelman Tr. 443. 

167 JX 566 at 11. 
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number of considerations, including that a 25% illiquidity discount to the $880 

million ask could be warranted.168 

In terms of the CMBS investment, the presentation stated that an investment 

in CCRE’s CMBS business could be “helpful to Newmark strategically” but was 

“not compelling” for BGC on the terms Cantor had proposed.169  It explained that 

Cantor had “provided no support or justification for the investment to be sized at 

$150 million.”170  The Special Committee therefore proposed that the investment 

size be reduced to $100 million.171 

N. The June 6 Meeting 

Later on June 6, the Special Committee, Cantor, and their representatives met 

to negotiate a potential deal.172  According to the minutes, Cantor’s proposal going 

into the meeting was for BGC “to acquire a majority interest in Berkeley Point for 

$880 million, or acquire all of Berkeley Point for $1 billion, and invest $150 million 

in the CMBS Business.”173   

 
168 JX 566 at 11; Sterling Tr. 262; see Bell Tr. 564, 703. 

169 JX 566 at 13.  

170 Id. at 14. 

171 Id. at 15. 

172 JX 570. 
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The Special Committee members and advisors testified at trial that acquiring 

100% of Berkeley Point had become their top priority as the process unfolded and 

would be a walkaway point for them in final negotiations without a major concession 

on price.174  As Bell explained, they “believed strongly in the value of liquidity and 

control.”175  Before the meeting, Sandler had expressed to Cantor the Committee’s 

preference for the outright purchase structure.176  Cantor made its $1 billion proposal 

for BGC to acquire 100% of Berkeley Point as an “alternative proposal and 

structure” in response.177   

At trial, Cantor witnesses testified that the $1 billion price reflected what 

Cantor thought it could get for Berkeley Point on the open market.178  Edelman 

testified that the disproportionately large jump in price for the final 5% of Berkeley 

Point was intended to cover the additional tax liability that would be incurred by an 

outright sale.179   

The minutes of the June 6 meeting provide that Sterling began by walking the 

meeting participants through the Special Committee’s response to Cantor’s proposal 

 
174 Sterling Tr. 220-22; Bell Tr. 569-70; Curwood Tr. 744-45; Moran Tr. 836-37; see 

Edelman 521-24. 

175 Bell Tr. 572. 

176 Sterling Tr. 220-21, 225-26, 368; Edelman Tr. 433-34. 

177 JX 565. 

178 Edelman 434-45; Lutnick Tr. 1244-45. 

179 Edelman Tr. 434-35; Sterling Tr. 368-69; see JX 379; Lutnick Tr. 1285. 
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using the advocacy piece.180  He next conveyed the Special Committee’s 

counteroffer: “to acquire a majority interest in Berkeley Point for $720 million and 

invest $100 million in the CMBS Business, with several additional changes to the 

security proposed by Cantor.”181   

Cantor was displeased with the Special Committee’s $720 million 

counteroffer.182  The Special Committee indicated it could get closer to Cantor’s 

price if they could buy the business outright.183  After discussion, Cantor’s 

representatives and outside counsel left the meeting to caucus.184  The Special 

Committee dispatched Moran, then Bell, to meet with Lutnick and his advisors 

separately.185  Moran told Lutnick that the deal would not happen as Cantor had 

constructed it.186  Bell hoped to come to terms since she viewed the transaction as a 

good opportunity for BGC and Newmark.187   

 
180 JX 570; see Bell Tr. 627.   

181 JX 570; see Bell Tr. 627. 

182 Edelman Tr. 522; Moran Tr. 823-44. 

183 Edelman Tr. 521-24. 

184 JX 570; see Sterling Tr. 403-05.  

185 Sterling Tr. 270; Bell Tr. 571-72; Moran Tr. 944-45. 

186 Moran Tr. 844.  
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At 3:15 p.m., Cantor rejoined the meeting and “conveyed Cantor’s 

counterproposal.”188  No witness at trial could recall what exactly Cantor counter-

proposed.189  The minutes provide that approximately thirty minutes of “discussion, 

debate and negotiation over the terms of the transaction ensued.”190   

The two sides subsequently reached a handshake agreement.  BGC was to 

purchase Berkeley Point outright for $875 million and invest $100 million into 

CCRE’s CMBS business for a five-year period.191  BGC would receive a preferred 

5% return on the CMBS investment, with Cantor prohibited from receiving 

distributions from the business until the preferred return was met.192  The parties also 

agreed that Berkeley Point would be delivered to BGC at closing with a book value 

as of March 31, 2017.193 

 
188 JX 570 at 2.  

189 See, e.g., Sterling Tr. 264, 404-05; Bell Tr. 630-31; Lutnick 1405-06. 
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O. Sandler’s Fairness Opinion and the Special Committee’s Approval 

The parties’ June 6 agreement was “subject to the completion of due diligence 

and negotiation of definitive agreements.”194  Sterling took the next five weeks to 

complete diligence and analyze the potential deal.195   

On July 13, 2017, Sandler presented its fairness opinion for the Berkeley Point 

acquisition and reasonableness opinion for the CMBS investment to the Special 

Committee.196  It concluded that the Berkeley Point acquisition was fair to BGC and 

that the terms of the CMBS investment were reasonable.197   

Sandler’s presentation included slides comparing the implied multiples for the 

Berkeley Point acquisition to market multiples of a number of companies, focusing 

in particular on Walker & Dunlop, a real estate finance company with a business 

“very comparable to Berkeley Point.”198  Sandler opined that the comparison 

demonstrated that a price of $875 million for Berkeley Point was “well within [the] 

imputed valuations.”199   

 
194 JX 570.  

195 JX 658; JX 659. 

196 JX 658; JX 659; JX 663. 

197 PTO ¶ 106; JX 658; JX 659. 

198 JX 663 at 19-20; Strassberg Dep. 314. 
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35 
 

Sandler did not conduct a comparable transactions analysis or a discounted 

cash flow analysis.  With respect to the former, Sterling testified that Sandler could 

not find a comparable transaction with publicly available metrics.200  As to the latter, 

Sterling explained that a discounted cash flow analysis was not useful in valuing real 

estate finance companies.201 

In terms of the $100 million CMBS investment, Sandler opined that it was 

reasonable after reviewing various scenarios surrounding the investment’s potential 

returns and comparing the investment’s terms to comparable secured debt 

offerings.202  Sandler observed that although comparable market offerings had yields 

to maturity of 2-5%, BGC was effectively “getting a [set] 5% coupon” along with 

other upside.203 

That same day, the Special Committee unanimously resolved that the 

transaction was in the best interest of BGC and recommended to the Board that it 

approve the Transaction.204  On July 16, the Board adopted the Special Committee’s 

 
200 Sterling Tr. 396. 

201 Id. at 395. 

202 JX 663 at 2, 23-25. 
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recommendation and voted to approve the transaction.205  The transaction 

agreements were executed the next day.206 

P. Deal Announcement and Closing 

On July 18, 2017, BGC publicly disclosed the transaction.207  Its press release 

included projections of Berkeley Point’s 2017 and 2018 revenues, pre-tax GAAP 

income, and adjusted pre-tax income.  On July 21, BGC filed a Form 8-K with the 

Securities and Exchange Commission that included the transaction agreements.208 

The Berkeley Point acquisition and CMBS investment closed on September 8, 

2017.209  Cantor invested about $267 million into the CMBS business alongside 

BGC.210  That same day—prior to closing—Berkeley Point paid CCRE roughly 

$66.8 million in order to adjust its estimated GAAP equity back to its value as of 

March 31, 2017, as required by the transaction agreement’s terms.211  Similarly, 

BGC paid Cantor an additional $22.4 million true-up in November 2017.212 

 
205 Id. ¶ 108. 

206 Id. ¶ 109. 

207 Id. ¶ 110.  The press release noted that the total consideration for Berkeley Point was 

$875 million and that Berkeley Point would be purchased at a book value of approximately 
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of CCRE’s CMBS business.  Id.  

208 PTO ¶ 111. 

209 Id. ¶ 114. 
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Q. Procedural History 

On October 5, 2018 and November 5, 2019, respectively, plaintiffs Roofers 

Local 149 Pension Fund and Northern California Pipe Trades Trust Funds—both 

BGC stockholders—filed verified stockholder derivative complaints against 

Lutnick, Bell, Curwood, Moran, Dalton, CFGM, and Cantor.213  The actions were 

consolidated on December 4, 2018.214  The plaintiffs filed the operative Amended 

Verified Stockholder Derivative Complaint on February 12, 2019.215 

The Complaint alleges that the Cantor Defendants (in their capacity as 

controlling stockholders of BGC) and Lutnick (in his capacity as an officer and 

director) breached their fiduciary duties by causing BGC to enter into the transaction 

to their gain and BGC stockholders’ detriment.216  The Special Committee 

members—Moran, Bell, Curwood, and Dalton—were also charged with breaching 

their fiduciary duties.217 

On March 19, 2019, the Special Committee defendants and the Cantor 

Defendants filed separate motions to dismiss pursuant to Court of Chancery Rules 

 
213 Dkt. 1; PTO ¶¶ 4-5; see Dkt. 6. 

214 PTO ¶ 6. 

215 Id. 

216 Am. Compl. ¶¶ 140-148.   
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23.1 and 12(b)(6).218  Chancellor Bouchard denied the motions on September 30, 

2019.219   

On February 10, 2021, the Special Committee defendants and the Cantor 

Defendants moved for summary judgment.220  On April 20, 2021, the plaintiffs 

voluntarily dismissed the claims against Dalton with prejudice.221   

After the case was transferred to me upon Chancellor Bouchard’s retirement 

from the bench, I granted in part and denied in part the director defendants’ motion 

and denied the Cantor Defendants’ motion.222  Specifically, summary judgment was 

entered in Bell and Curwood’s favor but otherwise denied. 

Trial was held from October 11 to October 15, 2021.223  Post-trial arguments 

took place on March 2, 2022.224 

Following post-trial argument, I requested supplemental briefing on matters 

related to the valuation of Berkeley Point.225  The parties’ supplemental submissions 

 
218 PTO ¶ 8. 

219 In re BGC P’rs, Inc. Deriv. Litig., 2019 WL 4745121, at *1 (Del. Ch. Sept. 30, 2019). 
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were filed on May 13, 2022.226  The case was deemed submitted for decision as of 

that date. 

II. LEGAL CONCLUSIONS 

Derivative breach of fiduciary duty claims against the Cantor Defendants and 

Moran remain post trial.  I begin by considering the question of whether the demand 

requirement was excused.  I then address the claims against the Cantor Defendants, 

which I assess under the entire fairness standard of review, and the claim against 

Moran. 

A. Demand Futility 
 

Demand futility is a fundamental issue in derivative litigation.  It flows from 

a core tenet of Delaware corporate law: “[t]he decision whether to initiate or pursue 

a lawsuit on behalf of the corporation is generally within the power and 

responsibility of the board of directors.”227  As a threshold question, it is often 

litigated in connection with the procedural requirements of Court of Chancery Rule 

23.1 at the pleading stage.  Still, demand futility can remain as an issue to be litigated 

later in the case.228  That is the situation here. 

 
226 Dkts. 283, 284. 

227 In re Citigroup Inc. S’holder Deriv. Litig., 964 A.2d 106, 120 (Del. Ch. 2009); see 8 

Del. C. § 141(a). 

228 See In re BGC P’rs, 2021 WL 4271788, at *5-6; see Rales v. Blasband, 634 A.2d 927, 

932 (Del. 1993) (noting that Rule 23.1 “constitutes the procedural embodiment” of a 

“substantive principle of corporation law”). 
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At the summary judgment stage, I dismissed Bell and Curwood due to a dearth 

of evidence supporting a non-exculpated claim against them.  Given remaining 

issues of material fact regarding Curwood and Moran’s independence and Moran’s 

potential liability, however, the Cantor Defendants’ motion for summary judgment 

on the basis of demand futility was denied.229  The defendants ask me to reconsider 

that conclusion with the benefit of the evidence presented at trial.  If I find either 

Curwood or Moran to be disinterested and independent, they maintain I must hold 

that the demand requirement was not excused and rule in the defendants’ favor. 

A director is disqualified from exercising judgment about a litigation demand 

if she “lacks independence from someone who received a material personal benefit 

from the alleged misconduct that would be the subject of the litigation demand or 

who would face a substantial likelihood of liability on any of the claims that are the 

subject of the litigation demand.”230  Facts pertaining to a director’s independence 

are considered in their totality.231  An independent director may also be disqualified 

 
229 Moran, Curwood, and Lutnick formed a majority of the demand board.  See In re 

Zimmer Biomet Hldgs., Inc. Deriv. Litig., 2021 WL 3779155, at *10 (Del. Ch. Aug. 25, 

2021) (explaining that the court “counts heads” to determine whether a majority of a 

board’s members could have impartially considered a demand), aff’d, 2022 WL 2165342 

(Del. June 16, 2022) (ORDER). 

230 United Food & Com. Workers Union v. Zuckerberg, 262 A.3d 1034, 1059 (Del. 2021). 

231 See, e.g., In re Oracle Corp. Deriv. Litig., 824 A.2d 917, 937 (Del. Ch. 2003); 

Marchand v. Barnhill, 212 A.3d 805, 818 (Del. 2019) (noting that “things other than 

money, such as ‘love, friendship, and collegiality’” can be considered (quoting In re 

Oracle, 824 A.2d at 938)); Del. Cty. Empls. Ret. Fund v. Sanchez, 124 A.3d 1017, 1019 
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when faced with “a substantial likelihood of liability on any of the claims that would 

be the subject of the litigation demand.”232 

The plaintiffs acknowledge that they had the burden of proving demand 

futility at trial.233  They say they met that burden because the record demonstrates 

that Curwood and Moran not only lacked independence from Lutnick but also faced 

a substantial likelihood of liability.  On the latter point, the plaintiffs argue that 

Curwood and Moran are not disinterested because the claims against them survived 

a motion to dismiss and, in Moran’s case, a motion for summary judgment.234 

The parties have cited no case where the court ruled for the defendants at trial 

because demand was not excused (and I am aware of none).  In the usual course, the 

plaintiffs are right.  Yet I am not as sanguine as the plaintiffs that a claim surviving 

the pleadings stage is the final word on demand futility for the remainder of the 

action.  One can imagine a situation where, for example, claims survived a motion 

to dismiss based on allegations in a complaint that proved baseless after discovery.  

In that scenario, why should the defendant be barred from asking the court to revisit 

 

(Del. 2015) (explaining that a demand futility analysis considers alleged facts “in their 

totality and not in isolation from each other”). 

232 Zuckerberg, 262 A.3d at 1059. 

233 Post-trial Hr’g Tr. March 2, 2022, at 97 (Dkt. 279). 

234 Pls.’ Post-trial Br. 104, 107 (Dkt. 268).  The plaintiffs also assert that “Bell was 

incapable of considering a demand.”  Pls.’ Post-trial Br. 104 n.476.  The law of the case 

held otherwise.  In re BGC P’rs, 2021 WL 4271788, at *7-8. 
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demand excusal with the benefit of a developed record?  The defendant surely did 

not face a substantial likelihood of liability in that scenario.  

This is, however, not such a case.  The needle did not move meaningfully on 

the question of demand futility between summary judgment and trial.  I find that 

Curwood could not have impartially considered a demand to sue Lutnick.  Though 

the plaintiffs have not met their burden of showing that Moran lacked independence, 

I conclude that he faced a substantial likelihood of liability on claims that would 

have been implicated in a hypothetical litigation demand.  Consistent with earlier 

decisions in this case, I hold that demand was excused. 

1. Stephen Curwood 

The plaintiffs contend that Curwood could not have impartially considered 

whether to authorize a lawsuit against Lutnick because he is financially dependent 

on Lutnick.235  Curwood’s service on the BGC Board provided him with more than 

half of his household income from 2010 to 2017.236   

The defendants assert that Curwood’s personal beliefs “push[] him ‘towards 

simplicity’” while noting that he has sizeable pensions and owns properties in 

Maine, New Hampshire, and South Africa.237  They maintain that Curwood is 

 
235 Pls.’ Post-trial Br. 107. 

236 PTO ¶ 45.  The portion of his annual income attributable to his Board position steadily 

increased from 47% to 64% from 2014 to 2017.  Id. 

237 Cantor Defs.’ Post-trial Br. 3-4 (Dkt. 265). 
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independent regardless of the relative importance of his BGC income because he 

could have pursued other avenues of work.238  I do not doubt that is true.  But I 

cannot conclude that Curwood’s desire to continue in his role as a BGC director 

would not have clouded his judgment had he been faced with a demand to sue 

Lutnick for breach of fiduciary duty. 

“[T]he existence of some financial ties between the interested party and the 

director, without more, is not disqualifying.”239  The question is “whether, applying 

a subjective standard, those [financial] ties were material, in the sense that the 

alleged ties could have affected the impartiality of the individual director.”240  Even 

then, the court has rightly questioned whether a director should be viewed as 

dominated by another fiduciary “merely because of the relatively substantial 

compensation provided by the board membership compared to their outside 

salaries.”241   

 
238 See Moran Post-trial Br. 58 (Dkt. 265). 

239 Kahn v. M & F Worldwide Corp., 88 A.3d 635, 649 (Del. 2014), overruled on other 

grounds by Flood v. Synutra Int’l, Inc., 195 A.3d 754 (Del. 2018). 

240 Kahn, 88 A.3d at 649. 

241 In re Walt Disney Co. Deriv. Litig., 731 A.2d 342, 360 (Del. Ch. 1998) (explaining that 

to find otherwise would “discourage the membership on corporate boards of people of less-

than extraordinary means” because “[s]uch ‘regular folks’ would face allegations of being 

dominated by other board members”); see Chester Cty. Empls’ Ret. Fund v. New 

Residential Inv. Corp., 2017 WL 4461131, at *8 (Del. Ch. Oct. 6, 2017); In re BGC P’rs, 

2021 WL 4271788, at *8 (recognizing “the public policy concerns at play when wealth is 

used as a factor in analyzing independence”).  
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The factors that lead me to conclude that Curwood is not independent for 

demand futility purposes are not a mere matter of dollars.  My analysis is not driven 

solely by rote assessment of a percentage of one’s director fees relative to other 

income.  Rather, I look to subjective factors to assess how Curwood might behave 

based upon the information I have about him.242 

In his deposition testimony, Curwood acknowledged that he “was grateful that 

[the director position] would allow [him] to both feed [his] family and [continue his 

career in] public radio.”243  That testimony was confirmed at trial.244   The plaintiffs 

presented evidence that Curwood viewed Lutnick and the opportunity Lutnick gave 

him “to serve on his board and to make the money that [Curwood] needed to support 

[his] family for the last three years” as a “blessing.”245   

 “It is difficult to imagine more personally motivating factors” than supporting 

one’s family and pursuing one’s passions.246  These are among the most important 

things in life and, to my mind, would likely bear on one’s decision-making.  That is 

 
242 Oracle, 824 A.2d at 942 (discussing the so-called “subjective ‘actual person’ standard’” 

(quoting Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1167 (Del. 1995))).  

243 Curwood Dep. 124. 

244 Curwood Tr. 773-74. 

245 JX 66. 

246 In re BGC P’rs, 2021 WL 4271788, at *8; see In re Student Loan Corp. Deriv. Litig., 

2002 WL 75479, at *3 n.3 (Del. Ch. Jan. 8, 2002) (describing the renumeration “by which 

bills get paid, health insurance is affordably procured, children's educations are funded, 

and retirement savings are accumulated” as “typically of great consequence” to the 

recipient). 
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not to critique Curwood, whose strength of character is obvious.  It is a matter of 

human nature coupled with the lack of precision inherent in assessing how one might 

respond to a demand that was never, in fact, made.247 

Curwood understood that Lutnick had the power to remove him from his 

position on the Board.248  In view of the stability and personal freedom that his Board 

position created, I conclude that Curwood’s partiality would likely have been 

impaired had he been asked to accuse Lutnick of breaching his fiduciary duties and 

to authorize litigation against him.   

It must be emphasized that this conclusion does not resolve the question of 

whether there is sufficient evidence that Curwood lacked independence from 

Lutnick during the Special Committee’s negotiations with Cantor.  As the court 

explained in Sciabacucchi v. Liberty Broadband Corporation, there are meaningful 

distinctions between an independence inquiry in the contexts of a special litigation 

committee, demand futility, and with respect to voting on a deal or corporate 

 
247 See Del. Cty. Empls. Ret. Fund v. Sanchez, 124 A.3d 1017, 1020-21 (Del. 2015) 

(considering whether director compensation was material where it allegedly constituted 

30% to 40% of defendant’s total annual income as part of a holistic analysis of “[h]uman 

relationships”); In re Oracle, 824 A.2d at 938 (noting that although “Delaware law should 

not be based on a reductionist view of human nature that simplifies human motivations on 

the lines of the least sophisticated notions of the law and economics movement,” it should 

not “ignore the social nature of humans”). 

248 Curwood Dep. 119-21. 
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governance matter.249  The lens through which I analyze the evidence differs 

between demand futility and the ultimate claims about the transaction.  The latter is 

addressed later in this decision.250   

2. William Moran 

At summary judgment, I found that Moran does not rely on his BGC Board 

compensation and lacks close social or other ties to Lutnick that would call his 

independence into question.251  No new evidence was introduced that causes me to 

reconsider that view.  In terms of Moran’s independence, the remaining question for 

trial was whether his admiration for Lutnick would sterilize his discretion if faced 

with a demand. 

The plaintiffs had argued earlier in this case that Moran’s “teary-eyed” 

deposition testimony about his respect for Lutnick casts doubt on Moran’s ability to 

consider a demand to sue him.252  Stripped of the inference favoring their position 

and with the burden of proof upon them, the plaintiffs’ argument falls flat.  I am 

convinced that Moran’s emotional testimony was driven by his own connection to 

 
249 2022 WL 1301859, at *14 (Del. Ch. May 2, 2022).   

250 See infra Section II.B.1.b.i. 

251 See In re BGC P’rs, 2021 WL 4271788, at *9 (noting that Moran earns a pension of 

roughly a million dollars a year from his past employer and has a net worth of nearly $20 

million). 

252 See In re BGC P’rs, 2021 WL 4271788, at *9 (quoting Moran Dep. 86, 99).  
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the 9/11 tragedy.253  Nothing in the record suggests that Moran’s respect for Lutnick 

was so personal or of such a “bias producing” nature that it would have clouded 

Moran’s judgment were he asked to sue Lutnick.254   

After trial, the plaintiffs also argue that Moran should not be viewed as 

independent for demand futility purposes due to evidence that he failed to act 

independently during the deal process.255  As I address later in this decision in greater 

detail, some of Moran’s actions during negotiations raise questions.  Moran, at times, 

lost his place and had interactions with Lutnick that are far from ideal.  But when it 

came to substantive negotiations, Moran consistently advocated to achieve the best 

deal for the minority stockholders—even when it was not the deal Lutnick desired.256   

Under these circumstances, I cannot find that Moran would have been 

disabled from assessing a demand to sue Lutnick because of a lack of independence.  

 
253 Moran Tr. 875-76. 

254 See Beam v. Stewart, 845 A.2d 1040, 1050 (Del. 2004).  For example, the plaintiffs 

relied on the fact that Moran’s partner kept a picture of herself, Lutnick, and Moran on her 

shelf.  They also point out that Lutnick arranged for Moran and his partner to enjoy a private 

tour of the Tate Modern in London.  This may evidence a friendship of sorts—but hardly 

one that is bias producing.  See In re Kraft Heinz Co. Deriv. Litig., 2012 WL 6012632, at 

*10 (Del. Ch. Dec. 15, 2021) (“Allegations that individuals ‘moved in the same social 

circles,’ ‘developed business relationships before joining the board,’ or described each 

other as ‘friends’ are insufficient, without more, to rebut the presumption of 

independence.” (quoting Beam, 845 A.2d at 1051)), aff’d, 2022 WL 3022353 (Del. Aug. 

1, 2022) (TABLE). 

255 Pls.’ Post-trial Br. 107.  

256 See infra Section II.B.1.b.i.  
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He does not have a close personal relationship to Lutnick; they are business 

acquaintances.257  He is not financially dependent on Lutnick.  And he was unafraid 

to “tangle[]” with Lutnick when it became necessary.258  

I nonetheless conclude that Moran could not have impartially considered a 

demand because he faced a substantial likelihood of liability on certain claims that 

would have been the subject of the demand.  Moran was—despite moving for 

dismissal and for summary judgment—a defendant at a trial on whether he breached 

his duty of loyalty.  Though Moran is ultimately adjudged not liable for a non-

exculpated claim, this case’s record proves that the claim easily “ha[d] some 

merit.”259  It is reasonable to think that Moran would have paused on whether he 

could authorize a suit against Lutnick concerning the Berkeley Point deal given some 

of Moran’s peculiar behavior during the deal process. 

B. Entire Fairness 
 

“When a transaction involving self-dealing by a controlling shareholder is 

challenged, the applicable standard of judicial review is entire fairness.”260  It is 

 
257 Moran Tr. 805. 

258 Moran Dep. 55-57. 

259 In re CBS Corp. S’holder Deriv. Litig., 2021 WL 268779, at *31 (Del. Ch. Jan. 27, 

2021), as corrected (Feb. 4, 2021) (quoting United Food & Com. Workers Union v. 

Zuckerberg, 2020 WL 6266162, at *16 (Del. Ch. Oct. 26, 2020), aff’d, 262 A.3d 1034 

(Del. 2021)).  

260 Ams. Mining Corp. v. Theriault, 51 A.3d 1213, 1239 (Del. 2012); see Kahn v. Tremont 

Corp., 694 A.2d 422, 428 n.3 (Del. 1997). 
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undisputed that Lutnick (and the other Cantor Defendants) stood on both sides of the 

transaction.  Given his relative ownership of Berkeley Point and BGC (54% and 23% 

respectively), Lutnick had an incentive to cause BGC to overpay for Berkeley 

Point.261   

The seminal case of Weinberger v. UOP, Inc. pronounced that “[t]he concept 

of fairness has two basic aspects: fair dealing and fair price.”262  “In making a 

determination as to the entire fairness of a transaction, the Court does not focus on 

one component over the other, but examines all aspects of the issue as a whole.”263  

The party bearing the burden of persuasion must establish “to the court’s satisfaction 

that the transaction was the product of both fair dealing and fair price.”264   

The Cantor Defendants had the initial burden of proving that the transaction 

was entirely fair at trial.265  In their summary judgment motion, the Cantor 

 
261 The Cantor Defendants argue that, because BGC represented Lutnick’s “single most 

valuable asset in terms of his personal wealth,” Lutnick had no economic incentive to cause 

it to overpay for Berkeley Point.  See Cantor Defs.’ Post-trial Br. 1-2.  Not so.  The 

incentives are driven by share of ownership, not absolute terms.  If Lutnick owned 23% of 

BGC and 54% of Berkeley Point, Lutnick “earns” $0.31 for every dollar transferred from 

BGC to Berkeley Point.  And if a market that initially views a deal as fair corrects for an 

overpayment in this type of scenario, the amount of the gain decreases—it is not negated.  

262 457 A.2d 701, 711 (Del. 1983). 

263 Bomarko, Inc. v. Int’l Telecharge, Inc., 794 A.2d 1161, 1180 (Del. Ch. 1999) (citing 

Weinberger, 457 A.2d at 711).  

264 Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361 (Del. 1993).  

265 That is, the breach of fiduciary duty claims against them are subject to the entire fairness 

standard of review and they will be found liable if they do not carry their burden under the 

standard. 
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Defendants advocated for a pre-trial burden shift under the Lynch doctrine, which 

provides that controlling stockholders may shift the burden of persuasion by “an 

approval of the transaction by an independent committee of directors.”266  Because 

I found genuine issues of material fact regarding the independence of a majority of 

the Special Committee, I held that the defendants were not entitled to a pre-trial 

determination on burden shifting.267 

 After trial, the defendants did not again ask to shift the burden of proving 

entire fairness to the plaintiffs.268  I ultimately conclude, however, that the Special 

Committee was independent, fully empowered, and well-functioning, warranting a 

burden shift under the Lynch doctrine.269  This determination does not affect my 

conclusions on entire fairness; the issue of fairness is not in equipoise.270  Regardless 

of who has the burden, I conclude that the transaction was entirely fair to BGC and 

its minority stockholders.  

 
266 Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1110, 1117 (Del. 1994). 

267 In re BGC P’rs, 2021 WL 4271788, at *10. 

268 See Post-trial Hr’g Tr. Mar. 2, 2022 at 62. 

269 See Tremont, 694 A.2d at 428-29. 

270 In re S. Peru Copper Corp. S’holder Deriv. Litig., 52 A.3d 761, 793 (Del. Ch. 2011), 

aff’d, 51 A.3d 1213 (Del. 2012) (“[T]he burden becomes relevant only when a judge is 

rooted on the fence post and thus in equipoise.”); see In re Cysive, Inc. S’holders Litig., 

836 A.2d 531, 548 (Del. Ch. 2003) (explaining that the “practical effect of the Lynch 

doctrine’s burden shift is slight”). 
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1. Fair Dealing 

The Weinberger opinion explained that a consideration of fair dealing 

“embraces questions of when the transaction was timed, how it was initiated, 

structured, negotiated, disclosed to the directors, and how the approvals of the 

directors . . . were obtained.”271  The plaintiffs assert that the answers to these 

questions are indicative of an unfair process.  Their argument goes as follows: 

Lutnick presented the transaction to the Board as a fait accompli; he dictated the deal 

timing and terms; he co-opted the Special Committee, which was ineffective; and he 

withheld valuation information.  The defendants refute each point. 

My fair dealing analysis identifies some defects in the process.  Lutnick’s 

presence loomed large at times.  He had a hand in selecting the Special Committee’s 

co-chairs and its advisors.  Information was slow rolled to the Special Committee.  

Final negotiations unfolded over a compressed time period.  But “[p]erfection is an 

unattainable standard that Delaware law does not require, even in a transaction with 

a controller.”272  Considering the evidence in its totality, I conclude that the 

process—albeit imperfect—was ultimately fair.   

 
271 Weinberger, 457 A.2d at 711; Kahn v. Lynch Comm’cn Sys., 669 A.2d 79, 83 

(Del. 1995). 

272 Brinckerhoff v. Tex. E. Prod. Pipeline Co., 986 A.2d 370, 395 (Del. Ch. 2010); see 

Cinerama, 663 A.2d at 1179 (explaining that “perfection is not possible, or expected” in 

applying the entire fairness standard (quoting Weinberger, 457 A.2d at 709 n.7)). 
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I base that assessment on a review of the relevant Weinberger factors—timing 

and initiation, structure, negotiations and approval.  The deal was not timed to 

benefit Cantor.  At least a majority of the Special Committee members was 

independent throughout the negotiations.  The Special Committee devoted 

substantial time to its work and retained independent advisors.  And, after months of 

due diligence, a deal was reached following arm’s length bargaining where the 

Special Committee obtained its desired structure and a favorable price.273  Each of 

these factors supports a legal conclusion of fair dealing. 

a. Transaction Initiation and Timing 

The timing and initiation of a transaction can evidence a lack of fair dealing 

where it favors the controller to the minority’s detriment.274  In this case, it is obvious 

that the deal was initiated by Lutnick.  He first raised it with the Board in February 

2017 after reaching agreements in principle to buy out CCRE’s other investors.275   

 
273 See Weinberger, 457 A.2d at 709 n.7; Kahn v. Lynch, 638 A.2d at 1121; Ams. Mining 

Corp., 51 A.3d at 1241. 

274 Weinberger, 457 A.2d at 711; see Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 584, 

599 (Del. Ch. 1986) (“The timing of such a transaction, we have been authoritatively 

reminded, may be such as to constitute a breach of a fiduciary’s duty to deal fairly with 

minority shareholders.”).  

275 The plaintiffs suggest that this timing reveals the deal was a fait accompli.  Pls.’ Post-

trial Br. 55.  I disagree.  Lutnick flatly rejected the notion that the Berkeley Point 

acquisition was needed to fund the buyout.  Lutnick Dep. 29-30.  Furthermore, the Special 

Committee approved the transaction only after months diligence, negotiations, and Cantor 

making concessions.   
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It is also apparent that Lutnick sought to drive the timeline.  Lutnick initially 

hoped to reach a deal by the end of the first quarter.276  The process was slowed in 

order to allow Cantor to assess its potential tax liability.277  Lutnick then “lit a fire” 

under the Special Committee once the tax analysis was complete.278    

He was not successful.  Despite Lutnick’s prodding, the deal was not 

completed on any of the time frames he proposed.  The final negotiations came 

together quickly but they followed several months of diligence and discussions 

between the Special Committee and its advisors, on one hand, and Cantor, on the 

other.  And after the June 6 meeting where a deal was reached, the Special 

Committee took over a month to diligence the transaction and achieve a fairness 

opinion.279    

Even if Lutnick had achieved his preferred timeline, “[m]ore must be shown . 

. . than that a majority shareholder controlled the timing of the transaction” to 

evidence a lack of fair dealing.280  Parties to a transaction will typically have a 

preferred timeline.  Expressing those preferences to a counterparty or slowing 

 
276 JX 1202. 

277 See JX 377. 

278 JX 423.  

279 JX 679; JX 681; JX 627; JX 683; JX 684. 

280 Jedwab, 509 A.2d at 599; see Dieckman v. Regency GP LP, 2021 WL 537325, at *27 

(Del. Ch. Feb. 15, 2021) (“Controlling the timing of a merger is not sufficient by itself, 

however, to demonstrate unfair dealing by a controller.”).  
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negotiations to carefully analyze a deal it is not evidence of unfair dealing.   More 

often, it means that the timing of the transaction was itself the product of arm’s 

length bargaining. 

The record must, instead, demonstrate that the deal “as timed, financially 

injured the minority shareholders or enabled [the controller] to receive value at the 

minority’s expense” to indicate unfairness.281  Here, it does not.  The Special 

Committee and Cantor agreed that if BGC was going to acquire Berkeley Point, it 

should do so in advance of the Newmark IPO scheduled for late 2017.282  There is 

no suggestion that this timing disadvantaged BGC’s minority stockholders.   

b. Transaction Structure  

Whether a transaction was structured to include procedural protections—such 

as requiring the approval of an independent board negotiating committee or a 

majority of the minority vote—is another important indicium of fairness.283  Here, a 

 
281 Van de Walle v. Unimation, Inc., 1991 WL 29303, at *12 (Del. Ch. Mar. 7, 1991) 

(finding a process fair where the controller dictated timing because “the defendants had a 

valid reason to believe that postponing a sale of Unimation would create a significant risk 

that any future sale would be at a much lower price”); see In re Emerging Commc’ns, Inc. 

S’holders Litig., 2004 WL 1305745, at *32 (Del. Ch. May 3, 2004) (“Another circumstance 

that evidences the absence of fair dealing is where the transaction is timed in a manner that 

is financially disadvantageous to the stockholders and that enables the majority stockholder 

to gain correspondingly.”); Jedwab, 509 A.2d at 599.  

282 Moran Tr. 889-90; Lutnick Tr. 1291-92; Bell Tr. 552-53. 

283 See, e.g., Gesoff, 902 A.2d at 1145 (“The Supreme Court observed as early as 

Weinberger that the establishment of an independent special committee can serve as 

powerful evidence of fair dealing.”); Jedwab, 509 A.2d at 599  (“As to the fact that the 

transaction was not structured to accord minority shareholders a veto, nor was an 
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fully empowered Special Committee of independent directors, advised by 

independent advisors, negotiated the transaction on BGC’s behalf and voted to 

approve it.   

i. The Special Committee’s Composition 

 “[A]n independent negotiating committee of [] outside directors” that deals 

with a controller at arm’sthe  length can evidence fair dealing.284  The special 

committee’s composition is “of central importance” when evaluating the fairness of 

its process.285 

Lutnick had a role in selecting the Special Committee’s chairs.  He reached 

out to Moran almost immediately after proposing the deal to the Board and contacted 

Bell several weeks later to ask about their willingness to serve in the positions.  This 

is obviously not a process strength.  The misstep was, however, largely remedied 

after the Special Committee was fully empowered and voted to designate Bell and 

 

independent board committee established to negotiate the apportionment of merger 

consideration on behalf of the minority, these are pertinent factors in assessing whether 

fairness was accorded to the minority.”); Sealy Mattress Co. of N.J. v. Sealy, Inc., 532 A.2d 

1324, 1336 (Del. Ch. 1987) (“A second indicium of fair dealing, or its absence, is whether 

the process by which the merger terms were arrived at involved procedural protections that 

would have tended to assure a fair result.”). 

284 Weinberger, 457 A.2d at 709 n.7. 

285 Gesoff, 902 A.2d at 1145-46. 
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Moran as co-chairs.286  Lutnick did not attend the meeting where that vote occurred 

and there is no evidence that he influenced it. 

Lutnick did not dictate the Special Committee’s membership more broadly.  

All outside Board members—that is, BGC’s directors other than Lutnick—were put 

on the Committee as a matter of course.287  Moreover, at least a majority of its 

members were independent for purposes of a fair dealing analysis.   

By the time trial began, two Committee members had been dismissed from 

this action.  The plaintiffs conceded Dalton’s independence.288  And I found on 

summary judgment that Bell was both independent and had not acted to advance 

Lutnick’s interests.289   

Regarding Curwood, I explained earlier in this decision that I could not find 

him independent for purposes of demand futility.  That conclusion concerned how 

Curwood might view a theoretical demand, which is not determinative of whether 

he was independent during real-world negotiations with Cantor.  The two contexts 

 
286 JX 319; Bell Tr. 546; Moran Tr. 818. Witnesses at trial testified that Moran’s leadership 

role was driven by his experience as the lead general auditor for JPMorgan Chase and 

“deep knowledge of the financial structures involved,” his status as the chair of the Board’s 

Audit Committee, his work ethic, and his availability given that he was retired. Bell Tr. 

546; see Sterling Tr. 230-32.  Bell was selected in great part due to her quantitative 

background.  Moran Tr. 818; see Curwood Tr. 791. 

287 See Moran Dep. 174-75.  

288 See In re BGC P’rs, 2021 WL 4271788, at *4. 

289 In re BGC P’rs, 2021 WL 4271788, at *10. 
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necessarily require separate analyses.290  “[P]recedent recognizes that the nature of 

the decision at issue must be considered in determining whether a director is 

independent.”291 

 “A director’s objectivity concerning a hypothetical demand could be 

compromised even if her actions in evaluating a transaction were beyond 

reproach.”292  That is so because it is more difficult for a director to decide a “fellow 

director has committed serious wrongdoing” and to sue him than to push back in 

negotiations over a conflicted transaction.293  Thus, “[s]uccessfully impugning a 

director’s independence with respect to voting on transactions . . . should be more 

difficult than challenging the same independence with respect to assessing a 

demand.”294 

Curwood exemplifies this scenario.  The personal importance of his 

directorship could have colored his thinking had he been faced with a demand to 

accuse Lutnick of wrongdoing and pursue litigation against Lutnick.  But there is no 

evidence that Curwood lacked independence while negotiating against Lutnick 

about Berkeley Point and the CMBS investment.   

 
290 See supra notes 248-550 and accompanying text. 

291  Marchand, 212 A.3d at 819. 

292 In re BGC P’rs, 2021 WL 4271788, at *10. 

293 Id. (quoting Oracle, 824 A.2d at 940).  

294 Sciabacucchi, 2022 WL 1301859, at *14.  
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Curwood credibly testified that he was committed to walking away from the 

deal if he felt the “finances” were “not appropriate” for BGC and its minority 

stockholders.295  He emphasized that the loss of his Board seat was never a 

consideration during negotiations.296  I have no basis to doubt that Curwood was 

independent—and acted independently—throughout the negotiations.297 

 That leaves Moran, who is the more complicated piece of the puzzle.  My 

demand futility analysis led to the conclusion that Moran was independent of 

Lutnick (though unable to impartially considered a demand because he faced a 

substantial likelihood of liability through trial).  Given that finding, there is little 

basis to question Moran’s independence here insofar as he lacked meaningful ties to 

Lutnick.  But during the deal process, Moran acted at times in a way that Bell 

acknowledged at trial was “not best practice.”298   

Moran agreed to act as the Special Committee’s chair at Lutnick’s request.  

He worked with Lutnick to identify advisors for the Special Committee (albeit before 

it was formally reestablished and fully empowered) and asked Lutnick whether 

 
295 Curwood Tr. 744, 746.   

296 Curwood Tr. 732-33. 

297 See In re BGC P’rs, 2021 WL 4271788, at *11 (explaining that the court must “assess 

the director’s real-world actions (or inactions) in the context of her lack of independence”); 

In re Oracle, 824 A.2d at 940; Marchand, 212 A.3d at 820 & n.95; see also Sciabacucchi, 

2022 WL 1301859, at *13-15. 

298 Bell Tr. 675. 
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Sandler would negotiate the deal price.  He communicated with Lutnick about 

diligence and timing.  He did not tell his fellow Special Committee members about 

those early interactions with Lutnick.299  He indicated to Lutnick that the Committee 

supported the deal before Sandler had formed a view on value—albeit with the 

important caveat that the “price [be] right.”300  These instances of questionable 

behavior marred the deal process. 

Yet, I cannot conclude that Moran was beholden to Lutnick or blinded by a 

“controlled mindset.”301  When it came to substantive negotiations, Moran pushed 

back firmly on Lutnick on multiple occasions.  Sterling, for example, testified that 

it was Moran who told him to “go at [the negotiation with Cantor] hard” and 

“negotiate from . . . a zealous or aggressive standpoint on behalf of the independent 

directors and independent shareholders.”302  Moran told Lutnick that Cantor’s 

proposals at the final negotiation were problematic and inconsistent with BGC’s 

structural objectives, expressing his willingness to end the negotiations.303  Though 

he provided confusing testimony about whether Lutnick could negotiate for himself, 

 
299 See Bell 663-64, 666. 

300 JX 509; Moran Tr. 955-56. 

301 See In re S. Peru Copper, 52 A.3d at 800 (finding that a special committee was 

ineffective for purposes of an entire fairness analysis where it “was trapped in the 

controlled mindset, where the only options to be considered are those proposed by the 

controlling stockholder”).   

302 Sterling Tr. 263.  

303 See Moran Tr. 836-37, 843-44; Lutnick Tr. 1408-10.  
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the evidence shows that Moran knew his job was to advocate for the stockholders 

and that he was a positive force when it came to the ultimate price and terms 

reached.304 

Moreover, there is no evidence that Moran jeopardized the substance of the 

Special Committee’s independent process.305  In Van de Walle v. Unimation, Inc., 

then-Vice Chancellor Jacobs considered a scenario where one director allegedly 

labored under a disabling conflict that rendered the process unfair.306  The court 

explained that even “assuming without deciding that [the director] had a disabling 

conflict of interest, there was no showing that his participation in the merger 

 
304 The plaintiffs highlight Moran’s muddled deposition testimony that appeared to suggest 

Lutnick could negotiate for himself as both BGC and Cantor.  Moran Dep. 160-61; see 

Moran Tr. 890.  After hearing Moran’s testimony at trial, I believe that Moran did not mean 

to say that Lutnick was permitted to negotiate on BGC’s behalf against Cantor.  Instead, it 

was a clumsy way of saying that Lutnick was on both sides of the deal.  Moran Tr. 953-54; 

see Moran Dep. 161.  

305 The facts here are nothing like those in the cases plaintiffs rely on for their argument 

that Moran “infected” the process.  Pls.’ Post-trial Br. 67.  In In re Loral Space & 

Communications Inc., for example, a chair of a two-person committee maintained 

“important ties” with the controller and forwarded the controller an email from the 

committee’s legal advisor “summarizing the Committee’s discussion” of open issues 

“including its ‘fall-back’ position.”  2008 WL 4293781, at *17 (Del. Ch. Sept. 19, 2008).  

Moran had no ties to Lutnick and there is no evidence he sent anything substantive about 

the Special Committee’s negotiating strategy to Lutnick.  In Kahn v. Tremont, a special 

committee chairman “conducted all negotiations over price and ancillary terms of the 

proposed purchase with [the controlling shareholder], and did so without the participation 

of the remaining two directors.”  694 A.2d at 430.  Here, Dalton, Bell, and Curwood 

consistently attended meetings, remained engaged, and were active participants in 

negotiations over the transaction price and terms.  

306 1991 WL 29303, at *10-11. 
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negotiations and decision-making caused any actionable wrong or harm.”307  The 

conflicted director did not “dominate[] or control[] any of the remaining four 

[directors]” or “otherwise influence[] the . . . board to act other than in the minority 

stockholders’ best interest.”308  As in Unimation, Moran did not dominate the other 

three Special Committee members or influence them to act against the interests of 

BGC and its minority stockholders.309 

ii. The Special Committee’s Advisors 

“Another critical factor in assessing the reliability and independence of the 

process employed by a special committee, is the committee’s financial and legal 

 
307 Id. at *14.  

308 Id. 

309 The record also does not support the conclusion that Dalton, Bell, and Curwood fell 

victim to a controlled mindset.  Moran’s counsel argues that the plaintiffs’ allegations 

otherwise “cannot be squared with their voluntary dismissal of Dalton, or with the Court’s 

finding that Bell is independent and Curwood did not act to advance the interests of 

Lutnick.”  Moran Post-trial Reply Br. n.1.  I cannot credit that argument given that, in 

Southern Peru, the court found that the special committee’s controlled mindset evidenced 

a lack of fair dealing despite the fact that the special committee members had been 

dismissed from the case at the summary judgment stage.  See In re S. Peru Copper, 52 

A.3d at 785; id., C.A. No. 961-VCS, at 123-29 (Del. Ch. Dec. 21, 2010) (TRANSCRIPT).  

Here, however, the evidence shows that Dalton, Bell, and Curwood engaged in arm’s 

length negotiations to reach an optimal outcome for the minority stockholders. Unlike in 

Southern Peru, the Special Committee (including Moran) got “reasoned updates” from 

their financial advisor, obtained meaningful concessions from their counterparty, and 

pushed back on the controller’s preferred approach.  See In re S. Peru Copper, 52 A.3d at 

773-74, 809-810. The Special Committee members’ careful process and good faith pursuit 

of the minority stockholders’ interests underpins my determination that the process was 

fair.  See Cinerama, 663 A.2d at 1141 (“The overall judgment of fairness to shareholders 

that the court must make can, and in my opinion should, take into account the good faith 

of the directors when it considers the ‘process’ element of the evaluation.”). 
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advisors and how they were selected.”310  The plaintiffs do not dispute that Sandler 

and Debevoise were qualified or that Debevoise is independent.  They question 

Sandler’s independence and point to Lutnick’s role in selecting the Special 

Committee’s advisors as evidence of unfairness.311  By the time that the Special 

Committee was reconstituted and empowered, Moran and Lutnick had already 

discussed retaining Debevoise and had met with Sandler, negotiated the scope of its 

role, and received a draft engagement letter.  This is a flaw in the process—Lutnick 

should have had no involvement in selecting the Committee’s advisors.   

The court’s decision in Gesoff v. IIC Industries, Inc. is instructive in assessing 

the effect of Lutnick’s involvement on the fairness of the process.312  There, a one-

person special committee had “no real authority” to choose his own advisors.313  A 

legal advisor with a history of working with the conflicted board and controller was 

“presented to [the director]” as the conflicted parties’ choice, which the director 

 
310 Kahn v. Dairy Mart Convenience Stores, Inc., 1996 WL 159628, n.6 (Del. Ch. Mar. 29, 

1996).  

311 See id. (declining to shift the pre-trial burden of entire fairness because, among other 

things, the controlling stockholder’s attorney had recommended the special committee’s 

advisors); Tremont, 694 A.2d at 429 (questioning the propriety of the controlled entities’ 

general counsel suggesting a legal advisor that had strong connections to the controlling 

stockholder, which the special committee promptly retained). 

312 902 A.2d 1130 (Del. Ch. 2006). 

313 Id. at 1138.  
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accepted.  The financial advisor, who had all but been promised the role by a 

conflicted executive, was also pressed upon the director.314   

Here, unlike in Gesoff, the Special Committee members had the authority to 

choose their own advisors.  After discussion and a unanimous vote (without Lutnick 

present), the Special Committee chose Sandler based (at least in part) on Moran, 

Curwood, and Dalton’s prior work with and high regard for the firm.315  Debevoise 

was likewise retained because Regner had worked with certain Committee members 

as a legal advisor in the past and they were confident in his abilities.316 

There is an even greater distinction from Gesoff: the record demonstrates that 

Sandler (like Debevoise) was not conflicted.317  Sandler’s prior work for Lutnick-

affiliated companies was overwhelmingly in representing special committees that 

were negotiating against Lutnick318—meaning that Sandler was not accountable to 

or hired by the Cantor Defendants.319  There is also no evidence that Sandler’s desire 

 
314 Id. at 1139. 

315 See Bell Tr. 547; Sterling Tr. 308-09. 

316 Bell Tr. 547-48. 

317 Gesoff, 902 A.2d at 1150-51 (detailing ways in which the special committee’s financial 

advisor was “actively and persistently disloyal to the special committee and to its aims of 

assuring a fair transaction for [the company’s] minority stockholders”).   

318 Sterling Tr. 389-90.   

319 See In re Cysive, 836 A.2d at 554 (“Though the plaintiffs challenge the special 

committee’s decision to engage Broadview, I do not perceive Broadview as having been 

conflicted due to their prior engagement working for Cysive to sell the company.  In that 

role, Broadview was accountable to and was hired by Cysive’s board.”). 
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for a role in Newmark’s IPO, which went only as far as a pair of emails in early 

February before it was hired by the Special Committee, impaired its independence.  

Ultimately, Sandler and Debevoise understood their roles and advocated on the 

Special Committee’s behalf. 

The record is devoid of evidence indicating that Lutnick benefitted from 

Sandler’s retention or that BGC’s minority stockholders were harmed.  Sandler 

plainly advocated for the Special Committee against Cantor.  For example, it, 

pressed Cantor for information that Cantor was initially hesitant to provide and 

questioned Cantor’s changes to the deal structure.  Most importantly, it bargained 

hard on the Special Committee’s behalf—especially during the June 6 meeting.320   

Thus, the retention of Sandler and Debevoise supports fair dealing—despite 

Lutnick’s role in their retention.  The advisors were qualified, independent, and not 

beholden to Cantor.321 

 
320 The plaintiffs also question Sandler’s independence because it requested a $1 million 

fee that included a $350,000 contingent fee. Pls.’ Post-trial Br. 58.  “Contingency clauses 

are standard in financial advisor agreements and seldom create a conflict of interest.”  In re 

Panera Bread Co., 2020 WL 506684, at *32 (Del. Ch. Jan. 31, 2020); see In re Oracle 

Corp. Deriv. Litig., 2018 WL 1381331, at *14 (Del. Ch. Mar. 19, 2018). 

321 See In re Tesla Motors, Inc. S’holder Litig., 2022 WL 1237185, at *34 n.413 (Del. Ch. 

Apr. 27, 2022) (finding that although the alleged controller “should not have been involved 

in the selection of counsel to advise the Tesla Board,” the advisor chosen was “qualified, 

independent . . . [and] not beholden”). 
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c. Transaction Negotiation and Approval 

Under Weinberger, a fair dealing analysis includes how the transaction was 

negotiated and “how, and for what reasons, the approvals of the various directors 

themselves were obtained.”322  It is here that the strength of the Special Committee’s 

process is most visible.    

The Special Committee was well informed of the material facts when it voted 

to approve the transaction.  During the three-month negotiation period, the Special 

Committee met at least nine times, with Sandler sharing three presentations 

containing information about Berkeley Point and the CMBS business.323  The 

Committee members were “deeply engaged” and “very hardworking.”324  They 

exerted their bargaining power against Lutnick and prevailed in obtaining 

consequential concessions.   

The plaintiffs argue otherwise on two principal grounds.  First, they say that 

Lutnick and Cantor withheld material valuation information from the Special 

Committee that prevented it from negotiating effectively.  Second, they argue that 

 
322 In re Digex Inc. S’holders Litig., 789 A.2d 1176, 1207 (Del. Ch. 2000).  

323 JX 514; JX 528; JX 571; see In re Cysive, 836 A.2d at 554 (finding that a process was 

fair where the evidence showed each committee member “devoted substantial time to the 

committee’s work” and “took its responsibilities seriously”); In re MFW S’holders Litig., 

67 A.3d 496, 499 (Del. Ch. 2013) (explaining that a special committee was effective where 

it “met eight times during the course of three months” and negotiated a price increase), 

aff’d sub nom., Kahn v. M & F Worldwide Corp., 88 A.3d 635 (Del. 2014). 

324 Sterling Tr. 262-63.  
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the Special Committee “acceded to Cantor’s demands” rather than prevailed in 

negotiations.325  The evidence presented by the defendants critically undermines 

both positions. 

i. Disclosure of Information 

“[T]o make a special committee structure work it is necessary that a 

‘controlling stockholder . . . disclose fully all the material facts and circumstances 

surrounding the transaction.’”326  That includes the disclosure of (1) “all of the 

material terms of the proposed transaction,” (2) “all material facts relating to the use 

or value of the assets in question,” and (3) “all material facts which [the fiduciary] 

knows relating to the market value of the subject matter of the proposed 

transaction.”327  The information must be disclosed fully and accurately.328 

Some of the information that the Special Committee viewed as most important 

to its process—regarding the 2014 Berkeley Point transaction and the terms of the 

2017 CCRE investor buyouts—was initially held back.  Had that information not 

made its way to the Special Committee, it might have evidenced a lack of fair 

 
325 Pls.’ Post-trial Br. 48. 

326 Kahn v. Tremont Corp., 1996 WL 145452, at *15 (Del. Ch. Mar. 21, 1996) (quoting 

Lynch, 669 A.2d at 88 (Del. 1995)), rev’d on other grounds, 694 A.2d 422 (Del. 1997).   

327 Id. at *16.  

328 See In re Dole Food Co., Inc. S’holder Litig., 2015 WL 5052215, at *30 (“Implicit in 

the expectation that the controller disclose this information is . . . that the controller disclose 

it accurately and completely.”).  
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dealing.  But, as the plaintiffs acknowledged after trial, Cantor eventually answered 

the Special Committee’s repeated requests for it.329  Sterling testified that Sandler 

“[h]ad received all the information, had analyzed it, and had discussed it with the 

committee several times” before the parties engaged in face-to-face negotiations.330 

The plaintiffs nonetheless assert that Lutnick and Cantor failed to satisfy their 

obligations to disclose complete and correct information to the Special Committee.  

That argument focuses on (1) Gosin, (2) Strassberg’s projections, and (3) Cantor’s 

tax information.   

Gosin.  First, the plaintiffs claim that the Gosin’s involvement skewed the 

Special Committee’s perception of Berkeley Point’s value because Lutnick told 

them that Gosin would provide BGC’s thoughts on Berkeley Point’s valuation and 

then coordinated with Gosin on what he would say.331  The record shows, however, 

that neither the Special Committee members nor Gosin felt that Gosin had been 

tasked with providing a quantitative assessment of Berkeley Point to the 

Committee.332  He instead provided a qualitative view.  More generally, it is not clear 

 
329 Edelman Tr. 425-27; see JX 521. 

330 Sterling Tr. 219, 350; see Bell Tr. 559 (testifying that the Special Committee took the 

time they needed to “digest the diligence and understand the strategic rationale” of the 

transaction).  

331 Pls.’ Post-trial Br. 60. 

332 Gosin Tr. 167-69 (noting that he would not have been the Newmark executive to handle 

the numbers); Bell Tr. 605-06. 
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how Gosin could have manipulated the Special Committee’s views on Berkeley 

Point’s value if he did not offer a view on valuation in the first place. 

The plaintiffs call attention to the email Gosin received from Narasimhan 

opining on Berkeley Point’s valuation in arguing that Gosin withheld crucial 

information from the Special Committee.333  But I have no basis to attribute illicit 

motives to Gosin’s decision to withhold the email from the Special Committee.  

Setting aside that his decision is not attributable to Cantor in any event, I believe that 

Gosin made the reasoned choice not to share it because he felt that it was 

unrealistic.334   

Gosin testified (in response to my asking him why he failed to share the 

document) that Narasimhan’s conclusions were unsound.335  In particular, he 

questioned how the low end of Narasimhan’s range ($426 million) could 

appropriately be below Berkeley Point’s book value (which exceeded $500 

 
333 Pls.’ Post-trial Br. 60.  They also argue that Lutnick and Cantor prevented Narasimhan 

from participating in a “critical diligence meeting” because his correspondence indicated 

that he was joining a May Special Committee meeting and he did not show.  JX 490.  There 

is no evidence that Narasimhan was prevented from attending the meeting or uninvited.  

Gosin had no memory of inviting him.  Gosin Tr. 1082-83. 

334 See In re Cysive, 836 A.3d at 554-55 (finding that a CFO’s failure to turn over a revised 

budget to a special committee where he did not “place[] confidence” in the budget did not 

“materially impair the effectiveness of the negotiation and approval process because the 

document . . . did not contain any reliable information that would have changed the 

outcome of the committee’s deliberations”). 

335 Gosin Tr. 1096-97. 
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million).336  That testimony is unrebutted.  In fact, I have no evidence that would 

allow me to understand how Narasimhan reached his conclusions.  Narasimhan was 

not deposed and did not testify.337   

Projections.  Second, the plaintiffs maintain that the projections prepared by 

Strassberg and considered by Sandler were manipulated.  That position does not hold 

up to scrutiny.  To start, Cantor never represented that the projections were prepared 

in the ordinary course; no existing projections for Berkeley Point were withheld from 

the Special Committee.338 

The evidence indicates that Strassberg attempted to create two-year 

projections that he felt were “conservative” after gathering and analyzing the 

relevant information.339  The plaintiffs argue that aspects of Strassberg’s efforts, such 

as hard-coding increases to certain metrics in his projections, prove otherwise.  But 

I do not attribute any ill intent to Strassberg’s doing so—much less attribute these 

changes to Lutnick.   

 
336 Id. 

337 See ACP Master, Ltd. v. Sprint Corp., 2017 WL 3421142, at *39 (Del. Ch. July 21, 

2017) (rejecting “unsupported valuation” contained in “a single email” where there was 

“no evidence in the record as to how the [author] reached” his figures), aff’d, 184 A.3d 

1291 (Del. 2018).  

338 See In re Emerging Commc’ns, 2004 WL 1305745, at *35.   

339 Strassberg Tr. 1124-25, 1133-34; see supra Section I.J. 
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Rather than demonstrate that Strassberg set out to mislead the Special 

Committee or inflate values he knew were unsupported, the evidence shows that the 

projections were his best estimate. Strassberg increased certain figures from his 

original projections after reviewing updated forecasts that projected net income for 

April and May significantly higher than that recorded in 2016.  He forcefully rejected 

any notion that his projections were “misleading,” “false,” or “artificially 

inflated.”340  Nothing indicates that he increased projections based on Lutnick’s say 

so.  By all accounts, Berkeley Point’s business is challenging to reliably project.341   

Lutnick asked Strassberg to run a sensitivity analysis by varying the capture 

rate—the quantum of loan originations Berkeley Point could “capture” on ARA’s 

investment sales.  But Strassberg, who raised the idea of adjusting the capture rate 

up himself, planned to “vet the[] #s with the business.”342   

In short, this is not the stuff of doctored projections or fraud.343   

 
340 Strassberg Tr. 1150-51.  Tied to plaintiffs’ contention that Berkeley Point’s projections 

were artificially inflated is the argument that the Cantor Defendants used their “superior” 

(i.e., undisclosed) knowledge about Berkeley Point’s performance in 2017 to raise the cost 

of the acquisition by setting Berkeley Point’s book value as of March 31, 2017.  See Pls.’ 

Post-trial Br. 60-61.  There is no reason that BGC should not have paid for Berkeley Point’s 

growth between the set date and closing.  

341 See infra notes 417-19 and accompanying text.  Sterling testified that Sandler 

understood that projections were of little use in the real estate finance sector.  Sterling Tr. 

289. 

342 JX 416. 

343 Compare In re Dole, 2015 WL 5052214, at *1, *31  (concluding that projections 

supplied by an officer described as the controller’s “right-hand man” were “knowingly 
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Tax Information.  The plaintiffs further argue that Lutnick failed to fulfill his 

disclosure obligations because he never turned over tax information supporting his 

$1 billion ask.344  This has little bearing on my analysis because Cantor’s tax 

information is not materially related to the value of Berkeley Point.  It is only 

relevant to Cantor’s consideration of the price at which it was willing to sell Berkeley 

Point.  A controller is not required to disclose “information that relates only to its 

consideration of the price at which it will buy or sell and how it would finance a 

purchase or invest the proceeds of a sale.”345    

ii. Arm’s Length Negotiations 

The most compelling evidence that the transaction resulted from a fair process 

is the Special Committee’s achievement of a deal to acquire 100% of Berkeley 

Point—the structure it preferred and the Cantor Defendants disfavored.  The 

plaintiffs refute that point, asserting that Lutnick abused his control to influence 

negotiations to Cantor’s advantage.  Despite some of Lutnick’s early meddling, 

however, he appropriately separated himself from the Special Committee’s process 

 

false” and intentionally prepared to mislead a special committee for the controller’s 

benefit).  

344 Pls.’ Post-trial Br. 62. 

345 In re Dole, 2015 WL 5052214, at *29 (quoting Tremont, 1996 WL 145452, at *16), 

rev’d on other grounds, 694 A.2d 422 (Del. 1997)). 
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after it was reestablished and fully empowered.  There is no evidence that he failed 

to properly recuse himself from its substantive deliberations.346 

That culmination of the Special Committee’s process was the June 6 meeting.  

Before the meeting, the Committee had met numerous times, discussed the valuation 

“two or three times” with Sandler, and approved an advocacy presentation to 

persuade Cantor to lower its price.347  Bell, in particular, reviewed the numbers 

closely given her background as an economics professor.348 

There are certainly questions surrounding how the parties’ final negotiations 

on June 6 progressed from a structure whereby the BGC would invest in Berkeley 

Point to one where BGC purchased it outright.  The Special Committee’s sole written 

counterproposal going into the meeting adopted the tax-efficient structure Cantor 

desired.  The minutes are no help; they speak of a Cantor counterproposal but do not 

specify what it was.349  No witness could remember the details.  This deficiency in 

 
346 The plaintiffs assert that Lutnick influenced the deal process by conversing with Sterling 

(once or twice) and attending certain Board and Audit Committee meetings during the 

negotiations.  Pls.’ Post-trial Br. 26-27, 32-33; see JX 383; JX 400; JX 412; JX 476.  It 

appears from the minutes that Lutnick was sharing information with the Board and Audit 

Committee or interacting with the Special Committee as a counterparty—not involving 

himself in the Special Committee’s process.  See In re Tesla Motors, 2022 WL 1237185, 

at *34-36 (finding fair process and discussing the controller’s “apparent inability to 

acknowledge his clear conflict of interest and separate himself from Tesla’s consideration 

of the Acquisition”). 

347 Sterling Tr. 262-63.   

348 Sterling Tr. 298; Curwood Tr. 791; Moran Tr. 818. 

349 JX 570. 
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the record caused me to question how the deliberations unfolded.  What is not in 

doubt, though, is the following.  

First, the structure of the Berkeley Point acquisition clearly became the 

sticking point.  The Special Committee members testified consistently and credibly 

that they became focused on an outright purchase of Berkeley Point during the 

course of the parties’ negotiations.350  The Committee’s desire for that structure is 

consistent with Cantor entering the June 6 negotiations with two proposals: one for 

a purchase of 95% of Berkeley Point for $880 million and another for an outright 

purchase for $1 billion.351  Cantor, of course, preferred the investment structure that 

benefitted its tax position.352   

The Special Committee and Sandler bargained hard on the structure of the 

deal.353  The negotiations became heated and required multiple sidebars to 

 
350 Sterling Tr. 220-222; Bell Tr. 569-70; Curwood Tr. 744-45; Moran Tr. 836-37. 

351 The $1 billion offer was never put in writing but was made after the Special Committee 

expressed its desire to buy 100% of Berkeley Point.  See Edelman Tr. 433-35.  Edelman 

testified that the Special Committee refused to accept Cantor’s views on the $1 billion 

price, which Cantor felt would allow it to receive sufficient proceeds to “make it whole for 

the loss of the tax structuring.”  See Edelman Tr. 434-35; see also id. 524 (describing how 

the Special Committee team made clear to Cantor multiples times that taxes were “[their] 

problem”). 

352 See Edelman Tr. 416-17. 

353 In re Cysive, 836 A.2d at 554 (explaining the “[m]ost important” aspect of fair dealing 

as the committee “[b]argain[ing] hard” with its counterpart). 
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progress.354  The Special Committee was prepared to walk away if Cantor did not 

agree to a deal that was attractive to the Committee.355  The Committee prevailed.356  

Further, the Special Committee ended up with its preferred structure at a price 

in line with what Cantor had offered for 95% of Berkeley Point in its April and May 

term sheets.357  The plaintiffs maintain that the $875 million price for Berkeley Point 

was $150 million more than what Lutnick had discussed in February.358  But I cannot 

conclude that Lutnick’s early mentions of a deal in the “mid 700s” or $725 million 

were true offers.359  The trial testimony consistently provides that those involved in 

the negotiations—including the Special Committee—felt otherwise.360  The 

documentary evidence is consistent with their understanding.  For example, Cantor’s 

early modeling bracketed the figures in this range. 

The plaintiffs also suggest that the negotiations moved backwards because the 

Special Committee’s $720 million counteroffer was for 100% of Berkeley Point 

 
354 Sterling Tr. 269-71; Bell Tr. 570-72; Moran Tr. 943-45; see Gesoff, 902 A.2d at 1148 

(explaining that “vigorous and spirited” negotiations are evidence of a fair process). 

355 Sterling Tr. 271-72; Moran Tr. 944-45; Curwood Tr. 744, 746.   

356 Sterling Tr. 405 (stating in response to the court’s questions that, “at the very end” of 

negotiations, Cantor “conceded”). 

357 JX 386; JX 503. 

358 Pls.’ Post-trial Br. 64.   

359 See Lutnick Tr. 1274-75; see Edelman Tr. 411-12. 

360 Sterling Tr. 216-20; Edelman Tr. 411, 521-24; Bell Tr. 539-40; Moran Tr. 811-12 

(describing the $700 million figure as “not a real number,” less a “formal offer” than an 

“order of magnitude”). 
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rather than 95%.361  This contention is belied by the record.  It is apparent from 

Sandler’s June 5 presentation that it was considering $720 million for 95% of 

Berkeley Point.362  The final deal price of $875 million is directly in line with what 

Sandler was advising the Committee: a 20% increase in value for the last 5% of 

Berkeley Point, full control, and liquidity.  That outcome is persuasive evidence that 

the Berkeley Point acquisition resulted from a fair process.  

In addition, the Special Committee successfully reduced the size of the CMBS 

investment from the $150 million Cantor proposed to $100 million.  The Special 

Committee, advised by Sandler, concluded that an investment of this size would give 

BGC all the upsides it desired (such as data access) at a 33% savings.363  The Special 

Committee also obtained more favorable terms for the investment than what Cantor 

had proposed.  For example, Cantor agreed to the Special Committee’s request for a 

“catch-up” provision under which BGC’s following-years’ returns would 

supplement any shortfall if its yearly return on the CMBS investment fell under 

5%.364 

*                    *                    * 

 
361 See Pls.’ Post-trial Br. 44.  

362 JX 566 at 10-11. 

363 See JX 566 at 13-14; Sterling Tr. 266-67; Edelman Tr. 443-44. 

364 JX 570. 
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Taken together, a consideration of the relevant Weinberger factors leads to 

the conclusion that the Berkeley Point acquisition and CMBS investment were the 

product of fair dealing.  That is so regardless of which party bears the burden of 

persuasion.  Nonetheless, I note that the Special Committee process was sufficient 

to merit a shift of the burden of proving unfairness to the plaintiffs under the Lynch 

doctrine. 

2. Fair Price 

Fair price “relate[s] to the economic and financial considerations of the 

[transaction], including all relevant factors: assets, market value, earnings, future 

prospects, and any other elements that affect the intrinsic or inherent value of [the 

asset].”365  A fair price analysis can draw upon valuation techniques or methods that 

are generally recognized as acceptable in the financial community.366  Although the 

economic inquiry in a fair price analysis is often equated to that applied under the 

appraisal statute, it is not a remedial calculation.367  “[T]he court’s task is not to pick 

 
365 Weinberger, 457 A.2d at 711. 

366 See Weinberger, 457 A.2d at 711, 713 (noting that a fair price analysis requires use of 

“techniques or methods which are generally considered acceptable in the financial 

community”); Lynch, 669 A.2d at 87-88 (discussing that a fair price analysis applies 

“recognized valuation standards”); eBay Domestic Hldgs., Inc. v. Newmark, 16 A.3d 1, 42 

(Del. Ch. 2010) (“The analysis of price can draw on any valuation methods or techniques 

generally accepted in the financial community.”). 

367  See ACP Master, 2017 WL 3421142, at *18; Cede & Co. v. Technicolor, Inc., 2003 

WL 23700218, at *2 (Del. Ch. Dec. 31, 2003) (“The value of a corporation is not a point 

on a line, but a range of reasonable values . . . .”), aff’d in part, rev’d in part on other 

grounds, 884 A.2d 26 (Del.2005); see also Bershad v. Curtiss-Wright Corp., 535 A.2d 840, 
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a single number, but to determine whether the transaction price falls within a range 

of fairness.”368   

Because the entire fairness test is unitary, the court does not consider price in 

a vacuum.  The fair price analysis gives “some degree of deference to fiduciaries 

who have acted properly” but does not operate as a “a rigid rule that permits 

controllers to impose barely fair transactions.”369  A fair process paired with an unfair 

price may therefore cause the court to conclude that defendants have breached their 

fiduciary duties.370  “Price,” however, is often “the paramount consideration because 

procedural aspects of the deal are circumstantial evidence of whether the price is 

fair.”371  

The evidence presented to address fair price centered on the parties’ experts’ 

opinions and Sandler’s fairness opinion, which address both the Berkeley Point 

acquisition and the CMBS investment.  I first assess whether the price paid for 

Berkeley Point is “a price that is within a range that reasonable men and women with 

 

845 (Del. 1987) (explaining that fair price aspect of entire fairness standard “flow[s] from 

the statutory provisions . . . designed to ensure fair value by an appraisal, 8 Del. C. § 262”); 

Rosenblatt v. Getty Oil Co., 493 A.2d 929, 940 (Del. 1985). 

368 In re Dole, 2015 WL 5052214, at *33. 

369 Reis vs. Hazelett Strip-Casting Corp., 28 A.3d 442, 466 (Del. Ch. 2011). 

370 See, e.g., In re Trados Inc. S’holder Litig., 73 A.3d 17, 78 (Del. Ch. 2013) (noting, while 

making a finding of fair price, “the fact the directors did not follow a fair process does not 

constitute a separate breach of duty”).  

371 eBay, 16 A.3d at 42; see Ams. Mining Corp., 51 A.3d at 1244. 
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access to relevant information might [have paid].”372  I go on to assess the fairness 

of the CMBS investment and find that it, too, was financially fair.  

a. The Berkeley Point Acquisition 

The plaintiffs purchased Berkeley Point for $964.2 million in total: the $875 

million initial deal price, a pre-closing $66.8 million adjustment to Berkeley Point’s 

book value, and a $22.4 million true-up payment post-closing.  The $875 million 

figure is the focus of my fairness analysis.373  Naturally, the parties debate whether 

that price is fair. 

The Cantor Defendants argue that the Special Committee’s efforts and 

Sandler’s analysis demonstrate the fairness of the $875 million BGC paid for 

Berkeley Point.  They offer the expert opinion of Glenn Hubbard in support of that 

contention.  Hubbard assessed the economic fairness of the Berkeley Point 

 
372 Tremont, 1996 WL 145452, at *1; see Cinerama, 663 A.2d at 1143 (“A fair price does 

not mean the highest price financeable or the highest price that fiduciary could afford to 

pay. At least in the non-self-dealing context, it means a price that is one that a reasonable 

seller, under all of the circumstances, would regard as within a range of fair value; one that 

such a seller could reasonably accept.”).   

373 The plaintiffs stress that what they have termed an $89.2 million “dividend” (the final 

two payments BGC made for Berkeley Point) was an “unwitting concession” from the 

Special Committee.  See, e.g., Pls.’ Post-trial Br. 48 & n.257.  They do not contend, 

however, that damages should be assessed from the $964.2 million figure and both parties’ 

experts evaluated the Berkeley Point acquisition against the $875 million price.  D’Almeida 

Opening Report at 2; Hubbard Opening Report at 6.  Moreover, I see no reason why BGC 

should not have had to pay for the value that Berkeley Point generated before closing.  The 

Special Committee was aware that it had agreed to delivering Berkeley Point at closing 

with a book value as of March 31, 2017 and that significant increases in Berkeley Point’s 

book value were projected for 2017.  See JX 663 at 16-18; Curwood Tr. 783-84.   
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acquisition using an event study, a comparable company analysis, and a dividend 

discount model.  From these analyses, Hubbard generated a Berkeley Point valuation 

range of $772 million to $1,489 million.374   

The plaintiffs assert that, at the very least, the Special Committee should have 

paid no more than $725 million—a figure discussed early in negotiations.  To 

buttress their position that the price was unfair, they offer the expert opinion of Jamie 

d’Almeida.  D’Almeida conducted a guideline transaction analysis cross-checked 

with a study of the 2017 CCRE buyouts.375  D’Almeida testified that the price BGC 

paid for Berkeley Point was nearly $300 million over its market value.376 

The Cantor Defendants have the more persuasive argument when it comes to 

the fairness of the $875 million price.  With respect to the low “$700 millions” price 

Lutnick raised when the transaction was first being contemplated, I have already 

found that it was not a true offer.  Cantor’s first proposal to the Special Committee 

was for $850 million for just 95% of Berkeley Point.  The $875 million price agreed 

on for 100% of Berkeley Point came after months of arm’s length negotiations.  “The 

fact that a transaction price was forged in the crucible of objective market reality (as 

 
374 Hubbard Opening Report at 104. 

375 D’Almeida Opening Report at 49, 66.   

376 D’Almeida Tr. 1585.  
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distinguished from the unavoidably subjective thought process of a valuation expert) 

is viewed as strong evidence that the price is fair.”377 

The fairness of that $875 million price was also endorsed by Sandler in a 

detailed fairness opinion after more than a month of additional diligence.378  Sandler 

analyzed the transaction using a variety of methods, including a comparison to 

Berkely Point’s 2014 multiples and an analysis against Walker & Dunlop.379  

Looking at eight different Walker & Dunlop multiples, for example, Sandler found 

that seven of the eight were substantially higher than the equivalent Berkeley Point 

multiples implied by the deal price.380 

The fairness of the acquisition price is further confirmed by a review of the 

expert opinions and testimony offered by each side.  I begin by assessing each of 

Hubbard’s three analyses.  First, I view the event study as an indication that the 

market viewed the overall deal as well priced but attribute little weight to it as a 

measure of Berkeley Point’s value.   Second, I find that one of Hubbard’s 

comparable companies analyses provides persuasive evidence that Berkeley Point’s 

 
377 Unimation, 1991 WL 29303, at *17.  

378 See, e.g. In re Tesla Motors, 2022 WL 1237185, at *46 (“The fairness opinion is further 

evidence of fair price.”); Lynch, 669 A.2d at 87-89 (affirming a finding of fair price based 

in part because of fairness opinions);  

379 JX 663; see In re Sunbelt Beverage Corp. S’holder Litig., 2010 WL 26539, at *5 

(Del. Ch. Jan. 5, 2010) (calling a fairness opinion a “mere afterthought” in part because it 

was “produced in approximately one week”). 

380 JX 663 at 21.   
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value could have been as high as $942 million or $1,164 million.  Third, I review 

and decline to attribute weight to Hubbard’s dividend discount model.  

After considering Hubbard’s methods, I turn to d’Almeida’s guideline 

transaction analysis, which is based on CCRE’s 2014 acquisition of Berkeley Point.  

D’Almeida values Berkeley Point at $586 million by averaging four valuations 

generated by applying different multiples from the 2014 transaction to Berkeley 

Point in 2017.381  He does not adjust any of the 2014 multiples.382  I conclude that 

only one of the multiples—with adjustments—can provide an appropriate measure 

of Berkeley Point’s value.  That multiple indicates a value of $805 million for 

Berkeley Point. 

The outcome of my assessment is that the evidence I find reliable supports a 

range of fair values for Berkeley Point of $805 million to $1,164 million.  The $875 

million acquisition price falls towards the lower end of that range.  Thus, the price 

paid by BGC for Berkeley Point was economically fair. 

 
381 D’Almeida Opening Report at 116.  This valuation assumes that BGC pays for future 

referrals.  See [part discussing referrals].  The plaintiffs seek damages based on this 

valuation.  Pls.’ Post-trial Br. 70. 

382 D’Almeida Opening Report at 51-53. 
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i. Hubbard’s Event Study 

The Cantor Defendants cite Hubbard’s event study as a “particularly 

compelling evidence of a fair price.”383  Event studies are an “accepted method[] of 

analysis” in this court.384  Of course, market evidence is only as good as the 

information that is known to the market.385  The utility of an event study therefore 

depends whether all material information was disclosed to the market.386 

Hubbard considered how BGC’s stock price reacted to the announcement of 

the transaction, its closing, and related financial reporting—controlling for broader 

market and industry factors that would have simultaneously affected the stock 

price.387   He concluded that there was an absence of “statistically significant stock 

price declines on both the announcement date and the closing date” that provide 

 
383 Cantor Defs.’ Post-trial Br. 49. 

384 In re Walt Disney Co. Deriv. Litig., 907 A.2d 693, 745 (Del. Ch. 2005). 

385 Applebaum v. Avaya, Inc., 812 A.2d 880, 890 (Del. 2002) (remarking that “a well-

informed, liquid trading market will provide a measure of fair value”).  

386 See Bandera Master Fund LP v. Boardwalk Pipeline P’rs, 2021 WL 5267734, at *83 

(Del. Ch. Nov. 12, 2021) (rejecting reliance on market price where the market lacked 

material information); Verition P’rs Master Fund Ltd. v. Aruba Networks, Inc., 210 A.3d 

128, 139 (Del. 2019) (explaining it is inappropriate to rely on market price when there is 

“material, nonpublic information “ that “could not have been baked into the public trading 

price).  

387 Hubbard Opening Report at 15.  Hubbard also considered the possibility of the news 

being leaked between February 11, 2017 (when Lutnick first informed BGC’s Audit 

Committee of a possible acquisition of Berkeley Point) and the transaction announcement 

date of July 18, 2017.  Id. at 17-18.  
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evidence that BGC did not overpay for Berkeley Point.388  He explains that “[i]f 

BGC had overpaid for [Berkeley Point] . . . and public stockholders of BGC had the 

information necessary to independently assess the value of [Berkeley Point], then 

the stock price of BGC should [have] decline[d]” when the transaction was 

announced.389   

The plaintiffs argue that the market did not have sufficient information to 

assess the transaction, making the market’s reaction to the various events studied by 

Hubbard a poor indicator of value.  For example, they point to what they contend 

were unreliable projections included in the announcement of the transaction and the 

fact that the disclosures lacked historical data for Berkeley Point or the CMBS 

business.390  Still, much of this information was provided in the Form 8-K BGC filed 

when the acquisition was completed.   

As the plaintiffs also note, however, the market was unaware that Berkeley 

Point did not create forecasts in the ordinary course or that the projections were 

prepared for purposes of the transaction’s negotiations.391  More importantly, 

because the Berkeley Point acquisition and CMBS investment were announced 

 
388 Id. at 24.  In reaching that conclusion, Hubbard also established that BGC’s stock trades 

in an efficient market.  Id.at 147-150.   

389 Id. at 20.  

390 JX 927 (“d’Almeida Rebuttal Report”) at 33-66; see JX 685 at 4; JX 690. 

391 See generally JX 685; JX 690; JX 713. 
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together, it is difficult to separate out the market’s reaction to each individually.  

Investors could hypothetically have viewed one as overpriced and the other as 

underpriced in a manner that cumulatively did not register as a statistically 

significant stock price reaction for the purposes of an event study.   

Overall, the event study may be of some use in confirming that the market felt 

the overall transaction was favorable to BGC.  But it is an imperfect method for 

assessing the value of Berkeley Point.  I afford it little weight given the more reliable 

methods available. 

ii. Hubbard’s Comparable Company Analysis 

 Hubbard also values Berkeley Point using a comparable company analysis.   

This is a standard valuation technique whereby financial ratios of public companies 

similar to the one being valued are applied to a subject company.392   

Hubbard takes a trio of approaches.  First, he conducts a comparable company 

analysis based on the eight companies Sandler considered.  Second, he runs a 

regression on a broader range of companies in Berkeley Point’s sector to estimate 

Berkeley Point’s value.  Third, he examines a single comparable: Walker & 

 
392 See Aswath Damodaran, Investment Valuation: Tools and Techniques for Determining 

the Value of Any Asset 38-39 (3d ed. 2012); Hubbard Opening Report at 49; see 

Kleinwort Benson Ltd. v. Silgan Corp., 1995 WL 376911, at *4 (Del. Ch. June 15, 1995) 

(recognizing the reliability of comparable company analyses). 
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Dunlop.393  After considering each, I conclude that only the third provides a reliable 

assessment of Berkeley Point’s value.  

 Sandler Peer Companies Analysis.  Hubbard starts by comparing Berkeley 

Point to a group of eight companies that he says were “identified by Sandler” as 

peers.394  He did not, however, further justify their use in his comparable company 

analysis.  Hubbard acknowledged at trial that he did not go “beyond whether [the 

companies] were in the other set[s] of comparables” to assess whether the companies 

in the comparable company analysis were good comparables.395  He did not, for 

instance, conduct an independent review of the comparable companies’ 

fundamentals.396   

Under these circumstances, the analysis cannot be relied upon.397  “For 

obvious reasons, market-based method[s] depend[] on actually having companies 

 
393 Hubbard Opening Report at 18-20.  

394 Id. at 52; see JX 554 at 8.  These same companies were considered in Cantor’s internal 

documents analyzing the transaction. See JX 469 at 18.  It is unclear whether Sandler 

independently determined that the companies were good comparables for Berkeley Point 

or copied the list of companies from Cantor’s materials.  See In re Jarden Corp., 2019 WL 

3244085, at *33 (Del. Ch. July 19, 2019) (noting that “the financial literature advises 

against relying on peers provided by the target company’s management”), aff’d sub nom. 

Fir Tree Value Master Fund, LP v. Jarden Corp., 236 A.3d 313 (Del. 2020). 

395 Hubbard Tr. 1522. 

396 See id. 1521-23.   

397 ONTI, Inc. v. Integra Bank, 751 A.2d 904, 916 (Del. Ch. 1999) (“The burden of proof 

on the question whether the comparables are truly comparable lies with the party making 

that assertion . . . .”). 
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that are sufficiently comparable that their trading multiples provide a relevant insight 

into the subject company’s own growth prospects.”398  This court has observed that 

“[w]here an expert defers to a peer set without conduct a ‘meaningful, independent 

assessment of comparability’ between the seller’s business and the business of its 

peer companies it ‘is not useful and frankly, not credible.’”399   

 Regression-Based Analysis.  The regression-based comparables analysis is 

also uninformative.  Hubbard created a basic model by regressing price-to-book 

multiples on return on equity for companies within the “Thrifts and Mortgage 

Finance” industry.400  As with the eight-company-set comparable analysis, Hubbard 

did not adequately justify the choice of companies that make it into the regression 

 
398 In re Orchard Enters., 2012 WL 2923305, at *9 (Del. Ch. July 18, 2012). 

399 In re Panera Bread, 2020 WL 506684, at *42 (quoting Jarden, 2019 WL 3244085, at 

*34).  The Cantor Defendants argue that the comparables provide valuable insight because 

“Hubbard’s comparable companies are the same ones that market analysts identified as 

‘competitors’” to Newmark and Walker & Dunlop.  Cantor Defs.’ Post-trial Reply Br. 30.  

But a company can compete with another while being a poor comparable in terms of 

valuation.  Notably, certain of the analyzed companies are multiple times larger than 

Berkeley Point.  Others’ values are derived largely from services different than those 

offered by Berkeley Point.  See JX 554 at 8 (listing actual market capitalizations of 

comparables with several over two times—and one more than ten times—larger than 

Berkeley Point); Day Tr. (describing how three of the comparable companies relied much 

less on their GSE platform for revenue than Berkeley Point or Walker & Dunlop). 

400 Hubbard Tr. 1473-74. 
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analysis.401 Furthermore, Hubbard’s inaccurate calculation of Berkeley Point’s 

return on equity calculation (discussed below) renders this analysis unreliable.402   

 Walker & Dunlop.  That leaves Hubbard’s comparable company analysis of 

Walker & Dunlop, which is free from the problems identified with the other two 

approaches.403   

The plaintiffs emphasize that Berkeley Point differed from Walker & Dunlop 

in various ways.  For example, Walker & Dunlop had a broader product mix, 

including a successful debt brokerage business.404  Berkley Point was also more 

 
401 The Cantor Defendants mention the sector regression analysis only in passing in both 

their pre- and post-trial briefs. See generally Cantor Defs.’ Pre-trial Br (Dkt. 244); Cantor 

Defs.’ Post-trial Br. 

402 See infra Section II.B.2.iii (explaining Hubbard’s double counting). 

403 This court has noted that a comparable company analysis may have limited value if only 

one comparable is used. See, e.g., Gray v. Cytokine Pharmasciences, Inc., 2002 WL 

853549, at *9 (Del. Ch. Apr. 25, 2002); In re AT&T Mobility Wireless Operations Hldgs. 

Appraisal Litig., 2013 WL 3865099, at *2 (Del. Ch. June 24, 2013) (“Where there is a lack 

of comparable companies, the analysis is not particularly meaningful and should not be 

used.”); Gholl v. Emachines, Inc., 2004 WL 2847865, at *6 (Del. Ch. Nov. 24, 2004) 

(“When a market analysis is based on only one ‘comparable’ company and yields such a 

wide range of results, the Court seriously questions its usefulness.”).  This is a circumstance 

where a single comparable generates meaningful evidence of value.  See In re AT&T, 2013 

WL 3865099, at *2 (“[C]ircumstances might be envisioned when a Court could rely on a 

single comparable . . . .”).  The links between Berkeley Point and Walker & Dunlop were 

such that one would benchmark itself against the other and market analysts analyzed the 

acquisition by looking at Walker & Dunlop’s multiples.  See infra notes 407-11 and 

accompanying text. 

404 Strassberg Tr. 1225-27; see JX 1224 at 3. 



 

88 
 

reliant on GSE loans and generated less of its revenue from origination fees than 

Walker & Dunlop.405   

But a comparable company analysis need not rely on perfectly comparable 

companies to be insightful.  Rather, a party must establish some meaningful 

similarities between the entity at issue and the alleged comparable. 406  The evidence 

supports such a finding here. 

There is general agreement between the parties that Walker & Dunlop was the 

closest public company comparable to Berkeley Point.  Sandler compared Berkeley 

Point to Walker & Dunlop in depth,407 d’Almeida stated that “Walker & Dunlop is 

the closest publicly traded company to Berkeley Point,”408 and Berkeley Point’s 

CEO agreed.409 Strassberg—who had been the CFO of both Berkeley Point and 

Walker & Dunlop—described Walker & Dunlop’s business model as “very 

comparable to Berkeley Point” and testified that Berkeley Point would benchmark 

 
405 D’Almeida Opening Report  at 124. 

406 See IQ Hldgs., Inv. v. Am. Comm. Lines Inc., 2013 WL 4056207, at *1-2 (Del. Ch. 

Mar. 18, 2013) (discussing “sufficient” and “insufficient” similarity when considering 

comparable company analyses). 

407 See, e.g., JX 661 at 19-20. 

408 D’Almeida Opening Report at 54. 

409 Day Tr. 21-22. 
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itself against Walker & Dunlop.410  Market analysts also evaluated the Berkeley 

Point acquisition by comparing it to Walker & Dunlop.411   

As of July 17, 2017, Walker & Dunlop was trading at a price-to-earnings 

multiple of 10.2x and a price-to-book multiple of 2.3x.412  Applying Walker & 

Dunlop’s price-to-earnings and price-to-book multiples, respectively, leads to 

Berkeley Point valuations of $924 million and $1,164 million.413  I view those 

figures as reliable indicators of Berkeley Point’s value at the time of the acquisition. 

iii. Hubbard’s Dividend Discount Model 

Hubbard’s final method of valuing Berkeley Point relies on a dividend 

discount model, which is a “simpler variant” of a discounted cash flow model 

(“DCF”).414  Specifically, Hubbard uses a type of dividend discount model known 

 
410 Strassberg Tr. 1159-61; Strassberg Dep. 314. 

411 JX 686 at 2. 

412 Hubbard Opening Report at 53-54.  Although the financial data for both multiples is as 

of March 31, 2017 (the day to which the book value BGC had purchased for $875 million 

was pegged), the market data is as of July 17, 2017.   Id. at 53 n.176.  Hubbard’s multiples 

are in line with those used in Sandler’s fairness opinion, which considered market data as 

of July 12, 2017.  JX 661 at 20 (calculating a price-to-book multiple of 2.54 and price-to-

earnings multiple of 11.5). 

413 Id. at 53-54, 96.  The multiple is as of March 31, 2017 (the day to which the book value 

BGC had purchased for $875 million was pegged).  The multiple in Sandler’s fairness 

opinion, based on 2017 expected earnings per share, was 11.9x.  JX 661 at 20. 

414 Hubbard Opening Report 33; see Damodaran, supra note 392, at 324 (“[T]he Gordon 

growth model provides a simple approach to valuing equity, its use is limited to firms that 

are growing at a stable growth rate.”); DFC Glob. Corp. v. Muirfield Value P’rs, L.P., 172 

A.3d 346, 379 (Del. 2017) (recognizing a Gordon Growth Model as an “appropriate tool” 

for valuation). 
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as a Gordon Growth Model (“GGM”).  A GGM estimates the equity value of a 

company by assuming a dividend stream that grows in perpetuity at a stable rate and 

discounting back those cash flows at a given cost of equity.415  Using the GGM, 

Hubbard valued Berkeley Point at a range of $1.159 billion to $1.489 billion.416   

The GGM is unreliable evidence of Berkeley Point’s fair value for several 

reasons.  First, it is not a particularly dependable valuation methodology with respect 

to real estate finance companies.417  An informative DCF valuation requires reliable 

projections.  Preparing projections for companies in the real estate finance industry, 

though, is challenging because they rely on absolute and relative (to the past) interest 

rates.  Sterling explained at trial that mortgage banking businesses like Berkeley 

Point are “almost entirely dependent on interest rate[s] and interest rate projections,” 

 
415 Hubbard Opening Report at 33. 

416 Id. at 104. 

417 D’Almeida Opening Report at 73-74 (describing a Bank of America analysis that 

mentions that DCF analysis is used only 6% of the time when valuation methodologies are 

used to value real estate services companies and 0% of the time when used to value real 

estate finance companies). 
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making a DCF analysis “of limited value.”418  Moreover, as has been discussed, 

Berkeley Point lacked ordinary course projections.419 

Various parties involved in the deal recognized a DCF analysis was not a 

useful tool to value Berkeley Point.  None of Berkley Point, Cantor, CCRE, BGC, 

or Sandler valued Berkeley Point using a DCF method.420  Even Hubbard 

acknowledged that companies in Berkeley Point’s industry are not ideal subjects for 

a DCF analysis and indicated that other analyses might be more compelling.421 

Second, dividend discount models are best suited for valuing businesses with 

“well-established dividend payout policies that they intend to continue into the 

future.”422  Berkeley Point did not have a dividend payout policy or issue 

 
418 Sterling Tr. 289; see Sterling Tr. 395 (“When you try to project mortgage banking 

companies, they are inherently and ultimately almost entirely based on the shape and levels 

of the interest rate curve and where interest rates are in the future.  Those are very difficult 

to predict and end up being estimates.”); Sterling Dep. 119-20 (“In the mortgage business[], 

projections have limited use, because the businesses are inherently tied to interest rates . . . 

these businesses are difficult to predict or project over the long term or even the near term 

because they’re so dependent on not only absolute interest rates but movements in interest 

rates.  So in [a] mortgage banking business[] like th[is], [projections] are less applicable.”). 

419 Hubbard Opening Report at 30 n.102; Strassberg Dep. at 124-25. 

420 See d’Almeida Opening Report at 74. 

421 Hubbard Tr. 1578-79. 

422 Damodaran, supra note 392, at 250; see Jerald E. Pinto et al., Equity Asset Valuation 

134 (2d ed. 2010) (“A discounted dividend approach is most suitable for dividend-paying 

stocks in which the company has a discernible dividend policy that has an understandable 

relationship to the company’s profitability . . . .”). 
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dividends.423  Hubbard thus had to estimate Berkeley Point’s capacity to pay a 

dividend. 

Looking beyond the rather dubious applicability of the GGM to Berkeley 

Point, a consideration of the model’s inputs reveals that it does not account for 

certain nuances of the mortgage loan origination and servicing business.  Three 

inputs make up Hubbard’s GGM: a stable growth rate,424 an expected dividend,425 

and cost of equity.426  Hubbard’s calculation of Berkeley Point’s return on equity is 

crucial to his GGM valuation—it is an input in the calculation of both the growth 

rate and the expected dividend.  He divided net income by book value to find 

Berkeley Point’s return on equity in perpetuity.427   

But the plaintiffs note that using net income rather than cash flows to calculate 

return on equity is problematic.  It has been recognized as “one of the most common 

mistakes” that valuation practitioners make because using net income can 

 
423 Hubbard Tr. 1551-52; d’Almeida Rebuttal Report at 30-31. 

424 The growth rate is equivalent to the product of a retention ratio (the share of earnings a 

company retains instead of paying out to stockholders) and return on equity.  Hubbard 

Opening Report at 34-35. 

425 The expected dividend is set equal to Berkeley Point’s book value of equity multiplied 

by both its return on equity and Berkeley Point’s payout ratio (one minus the retention 

ratio).  Id. at 34-35. 

426 Hubbard calculated the cost of equity using a standard capital asset pricing model.  Id. 

at 36-42. 

427 Id. at 82. 
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overestimate cash and, in turn, value.428  When it comes to Berkeley Point, 

d’Almeida argues that net income is an especially poor estimate of cash flow because 

its income statement includes a line item for “[g]ains from mortgage banking 

activities, net” (or mortgage service rights, “MSRs”), a non-cash item required to be 

included by general accepted accounting principles.429  After considering the issue 

and reviewing the parties’ supplemental submissions addressing it, I agree. 

MSRs are contractual agreements to service a mortgage.430  Cash from an 

MSR is received over its lifetime,431 but GAAP requires the estimated present value 

of that future MSR income to be recognized as net income in the year the MSR is 

originated.432  The MSR is also recorded on the balance sheet as an asset that is 

amortized over its lifetime “in proportion to, and over the period of, the project net 

servicing income.”433   

Over the life of the MSR, the amortization equals to the estimated fair value 

of the MSR as debited on the balance sheet.   But it sums up to less than the servicing 

 
428 Shannon Pratt & Roger Grabowski, Cost of Capital: Applications and Examples 1189 

(5th ed. 2014) (noting that net cash flow “usually is less than net income”).   

429 D’Almeida Rebuttal Report at 19-20; see, e.g., JX 713 at 304. 

430 Sterling Tr. 280; Hubbard Opening Report at 11-12. 

431 This is shown as “servicing fees” on the income statement.  See, e.g., JX 713. 

432 D’Almeida Rebuttal Report at 19-20; d’Almeida Tr. 1612-15. 

433 JX 195 at 11. 
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income generated by the MSR.434  As a result, d’Almeida identified that Berkeley 

Point’s unadjusted net income—that is, net income that includes MSRs and 

amortization—overstates its distributable income.435  In other words, Hubbard’s 

inclusion of MSRs in Berkeley Point’s net income resulted in “a measure of net 

income that is not truly reflective of income.”436  The decision leads to a double 

counting of certain MSR income in Hubbard’s GGM model.437  Hubbard’s use of 

 
434 Pls.’ Post-trial Suppl. Br. 6 (Dkt. 283); Cantor Defs.’ Suppl. Br. 4 (Dkt. 284).  

435 D’Almeida Rebuttal at 10-14.  This is because of the discounted value of the MSR when 

it is put on the balance sheet—the amortization nets against servicing fees in future years 

at a discounted rate.  To take an overly simplified example, consider a MSR worth $10 in 

estimated servicing fees due in one year’s time and a discount rate of 25%.  When the MSR 

is first registered as net income in year zero, it would be at the present value of $8.  In year 

one, those $8 would be amortized and $10 of servicing fee income would be recorded. The 

present value of the MSR is $8 (the payment in one year discounted back), not $9.60 (the 

$8 registered at year zero plus the $2 net income in year one discounted back).  Not 

removing MSRs and amortization from net income leads to overvaluation (just consider a 

second, identical MSR recorded at year one).  The Cantor Defendants effectively concede 

this point.  See Cantor Defs.’ Suppl. Br. 4 (“Total amortization, however, does not 

necessarily converge to total collected servicing fees.”). 

436 D’Almeida Rebuttal Report 20. 

437 The Cantor Defendants attempt to refute this view by arguing that, because Berkeley 

Point could sell its MSRs, they are effectively distributable cash.  Cantor Defs.’ Post-trial 

Reply Br. 31-32; Cantor Defs.’ Suppl. Br. 8-9.  As a result, they claim that no adjustments 

are necessary to Berkeley Point’s net income to calculate a reliable return on equity.  See 

Hubbard Tr. 1498-99, 1556-57.  But selling MSRs in a given year would necessarily 

decrease servicing income in future years.  See Pls.’ Suppl. Post-trial Br. 7.  It would also 

eventually lead to no amortization on the income statement.  In such a hypothetical 

scenario, Berkeley Point would eventually not receive any servicing income as MSRs from 

before the valuation year expired and MSRs were sold at their estimated present value 

every year.  It is not tenable to suggest that Berkeley Point could have repeated its net 

income (as calculated in the base year for Hubbard’s GGM model) in perpetuity while 

selling its MSRs. 
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unadjusted net income to calculated return on equity correspondingly overstates 

Berkeley Point’s return on equity.  

Net income adjusting for MSRs and amortization is, instead, an appropriate 

way to understand Berkeley Point’s operating earnings (and distributable cash).  

BGC itself adjusted GAAP net income to calculate Berkeley Point’s distributable 

earnings and adjusted EBITDA following the acquisition.438  Walker & Dunlop does 

the same.439     

For all of these reasons, I decline to credit the GGM as evidence of fair value.  

The clarity it provides on how to assess Berkeley Point’s adjusted net income, 

however, helps inform the following consideration of d’Almeida’s analysis. 

 
438 JX 690 at 110, 113 (“BGC believes that distributable earnings best reflect the operating 

earnings generated by [Berkeley Point] on a consolidated basis and are the earnings which 

management considers available for, among other things, distribution to BGC Partners, 

Inc. and its common stockholders . . . .”); JX 988 at 22 (explaining that following the 

transaction, “BGC’s calculation of [Berkeley Point’s] pre-tax distributable earnings and 

adjusted EBITDA will exclude the net impact of [non-cash GAAP gains attributable to 

originated MSRs and non-cash GAAP amortization of MSRs]”). 

439 See Cantor Defs.’ Suppl. Br. 13-14; JX 814 at 47.  Although the defendants are correct 

that both Berkeley Point and Walker & Dunlop note that these adjusted metrics are meant 

to supplement (rather than replace) GAAP net income as operating metrics, that point is 

unresponsive to the fact that Hubbard’s GGM double counts distributable income.  See JX 

792 at 6; JX 814 at 47.  It also does not address the fact that BGC believed distributable 

earnings (adjusted for MSRs and amortizations) “best reflect[ed]” money available to 

distribute to stockholders.  JX 690 at 113-14. 
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iv. D’Almeida’s Guideline Transaction Analysis 

The plaintiffs presented a single valuation approach: d’Almeida’s analysis 

using the guideline transactions method.  The method estimates the value of a 

business based on financial ratios from comparable transactions.440  D’Almeida 

identified one transaction he concluded was an appropriately comparable: CCRE’s 

2014 acquisition of Berkeley Point.441  

 D’Almeida considered whether any adjustments to the multiples from the 

2014 transaction were needed to value Berkeley Point in 2017.  He concluded that 

they were not.  For example, d’Almeida posits that Berkeley Point fared worse in 

2017 than in 2014 in terms of fees earned per dollar of loans originated, origination 

fees as a share of origination volume, EBITDA margin, and risk (due to a relative 

shift away from safer GSE loans).442   

 
440 D’Almeida Opening Report at 49-50; Highfields Cap., Ltd. v. AXA Fin., Inc., 939 A.2d 

34, 54 (Del. Ch. 2007) (describing a comparable transactions analysis as “identifying 

similar transactions, quantifying those transactions through financial metrics, and then 

applying the metrics to the company at issue to ascertain a value”). 

441 D’Almeida began his guideline transactions analysis by attempting to identify potential 

comparable transactions based on various criteria, resulting in a list of twenty transactions 

including CCRE’s 2014 acquisition of Berkeley Point.  Of the nineteen potential guideline 

transactions not involving the subject company, fifteen involved private target companies 

and, correspondingly, do not have publicly available metrics for analysis. Of the four 

remaining potential guideline transactions, d’Almeida excluded those transactions 

involving target companies not sufficiently similar to Berkeley Point.  Following this last 

step, the 2014 CCRE-Berkeley Point deal was the sole transaction remaining.  D’Almeida 

Opening Report at 50-51. 

442 Id. at 51-56.  D’Almeida also claims that Berkeley Point would not receive as much of 

a boost to its loan origination volume from the acquisition when compared to its entry into 
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D’Almeida then selected four multiples from the 2014 transaction to estimate 

the value of Berkeley Point.  Each of the four transaction multiples d’Almeida used 

was included in the materials Sandler prepared to aid the Special Committee’s 

consideration of the 2017 transaction: two EBITDA multiples, a book value 

multiple, and a sector-specific multiple.443  Applying these multiples results in an 

average Berkeley Point value of $586 million.444 

The Cantor Defendants question the soundness of that valuation on several 

grounds.  The threshold issue is that d’Almeida employed a single methodology.  

This court generally prefers that valuation experts employ multiple methodologies 

“to triangulate a value range.”445  But that is not necessarily a sufficient reason to set 

d’Almeida’s valuation aside.446   

 

a referral relationship with Newmark because the latter amounted to a greater shift.  Id. at 

53-54.  And looking more generally at the real estate industry, d’Almeida claims that 

EV/EBITDA multiples fell over the relevant time period.  d’Almeida Opening Report at 

55-56.  Specifically, d’Almeida looked at the industry classification of “Real Estate 

(Operations & Services) in a database maintained by New York University professor 

Aswath Damodaran.  See Aswath Damodaran, Enterprise Value Multiples by Sector (US), 

NYU STERN, https://pages.stern.nyu.edu/~adamodar/New_Home_Page/datafile/-

vebitda.html (last updated Jan. 2022).  

443 D’Almeida Opening Report at 56.  

444 Id. at 116. 

445 S. Muoio & Co. v. Hallmark Ent. Invs. Co., 2011 WL 863007, at *20 (Del. Ch. Mar. 9, 

2011), aff’d, 35 A.3d 419 (Del. 2011) (ORDER). 

446 Id. at *7 (acknowledging that there “may be circumstances where using only one 

valuation methodology is appropriate and reliable”); DFC Glob. Corp., 172 A.3d at 388  

(recognizing that “[i]n some cases, it may be that a single valuation metric is the most 
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Compounding the problem of using a lone method, the Cantor Defendants 

say, is the fact that d’Almeida used just one comparable transaction.447  And that 

transaction was more than three years old at the time that BGC acquired Berkeley 

Point.448  Even still, I might be willing to adopt the myopic approach the plaintiffs 

advocate for if they had applied their methodology sensibly. 

But the next deficiency the defendants highlight seriously calls into question 

the reliability of d’Almeida’s approach.  Specifically, the primary assumption 

underlying d’Almeida’s methodology—that the market would have assigned the 

same multiples to Berkeley Point in 2014 as it would in 2017—does not hold up to 

scrutiny.   

D’Almeida acknowledged that multiples are often adjusted to account for 

differences between the comparator and the company being valued (such as size, 

growth, profitability, risk, and return on investment) before being applied to the 

 

reliable evidence of fair value and that giving weight to another factor will do nothing but 

distort that best estimate”). 

447 See LongPath Cap., LLC v. Ramtron Int’l Corp., 2015 WL 4540443, at *1 (Del. Ch. 

June 30, 2015) (rejecting a comparable transactions approach because its “two-observation 

data set d[id] not provide a reasonable basis to determine fair value”).  

448 See Kruse v. Synapse Wireless, Inc., 2020 WL 3969386, at *9 (Del. Ch. July 14, 2020)  

(finding that a 2012 merger “was not probative” of the subject company’s value at the time 

of a 2016 merger because the precedent transaction was “stale”). 
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subject.449  His decision not to adjust the 2014 transaction multiples to value 

Berkeley Point in 2017 is unpersuasive for several reasons including that: 

• Berkeley Point was coming off of multiple years of significant growth 

in 2017, as opposed to a year of steep decline in 2014.  It is therefore 

unlikely that the market would view Berkeley Point’s future prospects 

equivalently in 2014 and 2017.450 

• Two of the metrics d’Almeida used to justify his approach—fees earned 

per dollar of loans originated and origination fees as a share of 

origination volume—are considered only in terms of revenue (not 

profitability).451  If one takes into account expenses and looks at a 

traditional profitability metric like net income margin, she would 

conclude that Berkeley Point not only grew, but also became more 

profitable in the time between the two transactions.  Its net income 

margin increased from 12.4% in 2013 to 42.7% in 2016 (and to 38.4% 

for LTM June 2017).452 

• Though d’Almeida looked to “Real Estate (Operations & Services)” 

metrics to support his view of general market trends, the database from 

which d’Almeida took his figures classifies Berkeley Point as a 

“Financial Services (Non-bank & Insurance)” company.  In that 

industry class, a range of financial metrics increased meaningfully 

between 2014 and 2017.453   

• Berkeley Point experienced an extremely limited shift away from GSE 

loans from 2014 to 2017.  GSE loans accounted for at least 95% of 

Berkeley Point’s loan production volume in every interim year.  

Although forecasted growth in multifamily loan origination was lower 
 

449 D’Almeida Opening Report at 49. 

450 See JX 949 at 3; Day Tr. 17-19. 

451 Hubbard Rebuttal Report at 9-10. 

452 Id. at 40; JX 792 at 6; JX 661 at 14-15.  This net income calculation includes MSR 

originations and amortization.  The metric is informative here (unlike in the GGM) because 

the future income generated at a particular expense level is indicative of a certain form of 

profitability.  Further, the inflation in the margin caused by not adjusting net income is 

present in both years; it is a like-to-like comparison.   
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in 2017 than in 2014, an industry-wide trend towards GSE loans during 

the relevant period favored Berkeley Point.454 

I therefore reject d’Almeida’s assumption that Berkeley Point’s multiples remained 

stagnant between 2014 and 2017. 

 In terms of the four specific multiples d’Almeida assessed, I conclude that 

only one—the “Price/Book Value” multiple, with adjustments—provides an 

appropriate measure of Berkeley Point’s value.   The other three—the two 

“EV/EBITDA” multiples and “Price less MSR Equity/Originations”—do not. 

EV/EBITDA and Price less MSR Equity/Originations.  An EV/EBITDA 

multiple is a commonly used valuation multiple that compares the enterprise value 

of a company to its EBITDA.455  Recognizing that EBITDA is not a GAAP measure 

and can be calculated differently, d’Almeida analyzed two approaches: (1) Berkeley 

Point’s internal approach to calculating EBITDA, which he calls the “BP Method”; 

and (2) Walker & Dunlop’s approach, termed the “WD Method.”  Applying 

Berkeley Point’s EV/EBITDA multiple from the 2014 CCRE acquisition to its 2017 

adjusted EBITDA, d’Almeida generates Berkeley Point valuations of $589 million 

and $598 million using the BP Method and WD Method, respectively.456   

 
454 Id. at 10-13. 

455 D’Almeida Opening Report at 56.  

456 These figures are of July 16, 2017 (the day the Board approved the transaction and one 

day before signing).  Id. at 116.  D’Almeida’s report puts forward two values for each 

multiple; one assuming BGC pays for its referrals and the other assuming it does not.  The 

plaintiffs ask for damages based on the former scenario, and all the valuations discussed in 
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As Hubbard explained, however, enterprise-based multiples like EV/EBITDA 

are generally unsuitable for financial services firms like Berkeley Point.457  Indeed, 

the data d’Almeida relied on to justify his decision not to adjust the 2014 multiples 

lacks EV/EBITDA ratios for firms categorized as “Financial Services (Non-bank & 

Insurance),” which includes Berkeley Point.  And even if equity-based multiples 

were applicable for a company like Berkeley Point, the 2014 Berkeley Point 

transaction multiples could not reasonably be applied to Berkeley Point in 2017 

without significant upward adjustment, as discussed above.   

There are similar reasons to question the applicability of the Price less MSR 

Equity/Originations multiple.  That multiple “effectively treats the value of loans, 

loan originations, and the servicing of new loans as a function of the volume of loan 

originations, adding this value to the book value of existing mortgage servicing 

rights.”458   D’Almeida generated a Berkeley Point valuation of $567.0 million using 

the 2014 Price less MSR Equity/Originations multiple.459    

 

this section are those that d’Almeida calculated assuming BGC pays for its referrals.  

Compare Pls.’ Post-trial Br. 76-77, with d’Almeida Opening Report at 116.  I find it 

reasonable to include the value of affiliate loan referrals when considering the value of 

Berkeley Point.  Servicing revenues from referrals already on Berkeley Point’s books are 

effectively guaranteed, Berkeley Point generated the value and would continue to do so as 

part of BGC, and there is reason to believe that a third-party buyer would not have offered 

a similarly productive referral relationship.  See Hubbard Opening Report at 11.   

457 Hubbard Opening Report at 50. 

458 D’Almeida Opening Report at 57-58. 

459 Id. at 116. 
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Hubbard noted that experts on investment valuation generally “caution[] 

against the use of price-to-sales multiples because sales are not readily measurable 

for financial services firms” such as Berkeley Point.460   Price less MSR 

Equity/Originations is sector-specific and relatively removed from cash flow.  And 

it does not seem to be widely used in the industry.461    

Price/Book Value.  That leaves d’Almeida’s valuation based on the 

Price/Book Value multiple.  Price/Book Value multiples are used when a company’s 

balance sheet is closely representative of market value, as is the case with financing 

companies like Berkeley Point.462  Berkeley Point, for example, marks its loans and 

mortgage servicing rights at market value, making this multiple particularly apt.   

There is also agreement between the experts that the Price/Book Value 

multiple can reasonably be applied to value Berkeley Point.463  The work of a leading 

corporate valuation expert confirms that price-to-earnings and price-to-book 

multiples are “by far the most popular ones for the valuation of financial 

institutions.”464 

 
460 Hubbard Rebuttal Report at 17. 

461 Id. at 11-12. 

462 D’Almeida Opening Report at 57.  

463 Id. at 57; Hubbard Rebuttal Report at 26-27. 

464 Damodaran, supra note 392, at 582, 600; see Mario Massari et al., The Valuation of 

Financial Companies 126 (2014) (“We stress[] that the valuation of financial companies 

should be equity-side.”). 
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D’Almeida values Berkeley Point at $590.5 million using the Price/Book 

Value multiple from the 2014 Berkeley Point transaction.   He observes that this 

figure may be high because Berkeley Point has typically booked its MSRs 

aggressively when compared to third-party appraisers.465    

The problem with d’Almeida’s approach, once again, is that it does not 

properly adjust for the differences between 2014 and 2017.  Price/Book Value 

multiples increased by 20.3% in the “Financial Services (Non-bank & Insurance”) 

sector as a whole across that three-year period.466  As for Walker & Dunlop, that 

increase was even larger at 51.5%.467   

I find it reasonable to value Berkeley Point by taking the average of these 

figures (a conservative approach given Berkeley Point’s similarity to Walker & 

Dunlop and the tailwinds described above),468 applying it to Berkeley Point’s 2014 

Price/Book multiple (generating a multiple of 1.64), and multiplying Berkeley 

Point’s 2017 Book Value by that adjusted multiple.  Doing so indicates a value for 

Berkeley Point of $805 million.  I view that figure as a reliable indicator of Berkeley 

Point’s value at the time of the acquisition.   

 
465 D’Almeida Opening Report at 62-63. 

466 Hubbard Rebuttal Report at 42. 

467 Id. at 41. 

468 See supra notes 250-54. 
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2017 Buyout Cross-check.  The last of d’Almeida’s analyses is a “cross-

check” of his guideline transaction analysis via a consideration of the 2017 CCRE 

buyouts.  By backing out the book value of the CMBS business from the average 

value of CCRE implied by the prices Cantor paid to the other investors, d’Almeida 

calculated a Berkeley Point valuation of $624 million.469   

Cantor’s CCRE buyouts were governed by a limited partner agreement that 

included a preferred rate of return for the limited partners that were bought out (and 

considered as part of d’Almeida’s valuation).470  As a result, the buyout of the limited 

partners’ interests in CCRE was less about the value of Berkeley Point (and the 

CMBS business) than the limited partners’ expected returns and the relative 

illiquidity of their stakes.471  A rough calculation of the limited partners’ returns 

shows that their buyout prices aligned with the preferred returns in the agreement.472  

The cross-check cannot serve as a reliable indicator of Berkeley Point’s value given 

that fact.   

*                    *                    * 

 
469 D’Almeida Opening Report at 72. 

470 See JX 95 §§ 8.3, 11.1; id. at 18, 92-93; see d’Almeida Opening Report at 112-13. 

471 See Lutnick Tr. 1248-52. 

472 For example, Ohio State Teachers Retirement System’s 2 million units, purchased for 

$200 million in August 2011, was bought out for about $354 million, as agreed in February 

2017.  JX 95 at 93; PTO ¶ 77.  A 11.5% annual return on a $200 million investment over 

five-and-a-half years would be worth about $364 million (about 3% off the actual buyout 

price). 
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The reasonable and reliable analyses put forward by the experts creates a 

fairness range for Berkeley Point of $805 million (using an adjusted Price/Book 

Value multiple) to $924 million and $1,164 million (using Walker & Dunlop’s price-

to-earnings and price-to-book multiples, respectively).  The $875 million acquisition 

price falls within that range.  The price was therefore fair. 

b. The CMBS Investment 

BGC’s $100 million investment into CCRE for 27.3% of the remaining 

CMBS business received considerably less attention from the parties than the 

Berkeley Point acquisition.  Nonetheless, I must assess whether BGC’s investment 

in the CMBS business was financially fair. 

The investment’s terms included a preferred 5% yearly return that prohibited 

Cantor from receiving distributions from the CMBS business until that 5% return 

was achieved.473  BGC earned 60% of any difference between BGC’s preferred 5% 

return and the CMBS business’s percentage return.474  The terms also allowed BGC 

to redeem the entirety of its $100 million investment at the end of the five year 

investment period and Cantor provided BGC downside protection by taking on 

 
473 JX 570.   

474 D’Almeida Opening Report at 87-88. 
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liability for the first $36.7 million in any losses.475  Cantor invested $266 million 

into the CMBS business alongside BGC.476  

The fact that the Special Committee negotiated the cost of the investment 

down from $150 million to $100 million is evidence of fairness.  BGC was able to 

obtain the same strategically valuable data with a significantly lower investment.  

The final terms also reflected the Special Committee’s efforts to obtain additional 

downside protections while maintaining BGC’s preferred return.  After analyzing 

the investment from a variety of angles, including comparing it to similarly 

structured debt offerings in the market, Sandler concluded that the terms were 

reasonable to BGC.477 

The Cantor Defendants offered Hubbard’s testimony in further support of the 

financial fairness of the CMBS investment.  Hubbard evaluated the fairness of the 

CMBS investment by estimating BGC’s weighted average cost of financing the 

investment and comparing it to BGC’s expected rate of return in the investment.478    

Hubbard calculated the weighted average cost of financing as 5.2%.479  He 

considered the actual credit agreements that financed the transaction to calculate the 

 
475 Id. at 64. 

476 Lutnick Tr. 1289-90. 

477 JX 658; JX 663 at 23-26; Sterling Tr. 240-42. 

478 See Hubbard Opening Report at 60, 67-68. 

479 Id. at 67. 
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cost of debt, and he calculated the cost of equity using a standard capital asset pricing 

model, estimating BGC’s beta by taking the median beta for Newmark’s peer 

group.480  By looking at the actual proceeds raised in Newmark’s IPO—which were 

used to pay off some of the debt raised to finance the investment—Hubbard 

estimated that the transaction’s financing was split 31.2% to 68.8% between equity 

and debt.481   

Hubbard then concluded that the CMBS business had to generate 8.7% or 

more in returns (given the intricacies of how returns in the joint venture were shared 

between BGC and Cantor) in order for BGC to satisfy the implied 5.2% hurdle 

rate.482  To calculate the expected return of the CMBS investment (and therefore 

determine whether 8.7% or higher returns were reasonable), Hubbard looked at 

“industry benchmarks.”483  Justifying his approach on the general mandate given to 

the CMBS business, Hubbard looked at the median returns on equity for two broad 

 
480 Hubbard Opening Report at 66-67.  The risk-free rate and equity risk premium were 

equated to the return on a 20-year U.S. Treasury bond and the average of historical and 

supply-side equity risk premium published by Duff & Phelps, respectively.  Id. at 39, 41-

42. 

481 Id. at 65. 

482 Id. at 67. 

483 Id. at 68. 
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Standard & Poor’s industry classifications—“Thrifts & Mortgage Finance” and 

“Real Estate”—finding returns of 8.1% and 7.6% respectively.484   

Hubbard concluded that an 8.7% return could be reasonably expected because 

8.7% was in the interquartile range for both classifications.  Any estimate of 

expected returns tilts conservative as it ignores the added value the CMBS 

investment brought to BGC in terms of providing it access to proprietary real estate 

information and data.485  It also does not account for the value of the downside risk 

that Cantor bore on any potential first losses. 

Hubbard discounted the fact that the CMBS business had not been profitable 

in the several years before the transaction because the “infusion of new capital into 

the JV” from BGC and Cantor created a transformed entity with a broad mandate to 

engage in “any acts or activities (including investments) in any real estate related 

business or asset-backed securities related business.”486  The plaintiffs and 

d’Almeida dispute Hubbard’s valuation primarily on this basis—that is, they 

contend that projected returns for the CMBS investment are unrealistic because it 

had lost money in the years before the transaction.487  But one must only look to the 

 
484 Id.  The interquartile ranges for Thrifts & Mortgage Finance and Real Estate were 4.8-

12% and 3.5-11.3%.  Id. 

485 Id.; see JX 983 at 2 (noting the value of CMBS’s “substantial database” as a reason for 

investing into the business). 

486 Hubbard Opening Report at 63-64 (quoting JX 713 at 23). 

487 D’Almeida Rebuttal Report at 51-52; Pls.’ Post-trial Br. 88-90. 
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years from 2011 to 2014 to see that the CMBS business had the potential to be 

profitable.488  It is also unclear why Cantor would itself invest hundreds of millions 

of dollars into what it thought would be a losing enterprise.489   

Accordingly, I conclude that the CMBS investment was economically fair.  

3. Unitary Fairness Analysis 

Although fairness has two component parts—price and process—the court 

must make a “single judgment that considers each of these aspects.”490  “A strong 

record of fair dealing can influence the fair price inquiry, reinforcing the unitary 

nature of the entire fairness test. The converse is equally true: process can infect 

price.”491   

The transaction was fair in all respects to BGC and its minority stockholders.  

There were certainly flaws—namely, Lutnick’s involvement in selecting the Special 

Committee’s chairs and advisors and Moran’s interactions with Lutnick, which were 

withheld from his fellow Special Committee members.  But there is no evidence that 

those problems rendered the process unfair.  The record demonstrates that the 

Special Committee undertook good faith, arm’s length negotiations with the 

 
488 Cantor Defs.’ Pre-trial Br. 55-56.  For the last three quarters of 2014, for example, the 

CMBS business’s annualized quarterly return on equity were 17.1%, 8.7%, and 2%.  

JX 950.  

489 See Pls.’ Post-trial Br. 89. 

490 Cinerama, 663 A.2d at 1139-40.  

491 Reis, 28 A.3d at 467. 
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guidance of independent advisors that resulted in a deal with a favorable structure 

and a fair price.492   

C. Claim Against Moran 

Finally, I consider the claim against Moran—the sole claim that remained 

against an  outside director at trial.  The plaintiffs allege that Moran breached his 

duty of loyalty under the second prong of Cornerstone.  Given my findings earlier 

in this decision, I hold that he did not.  

Under Cornerstone, a non-independent director who acts “to advance the self-

interest of an interested party” can be held liable for a non-exculpated claim.493  That 

is, as this court explained at the summary judgment stage, the plaintiffs can only 

prevail if they show both that Moran is not independent of Lutnick and that he 

actively furthered his interests.494   

Moran is independent of Lutnick for purposes of evaluating demand futility.  

He is likewise independent for purposes of assessing the plaintiff’s fiduciary duty 

 
492 Cinerama, 663 A.2d at 1444 (concluding that despite the process being “flawed,” the 

transaction was fair where “the board was insufficiently informed to make a judgment 

worthy of presumptive deference, nevertheless considering the whole course of events, 

including the process that was followed, the price that was achieved, and the honest 

motivation of the board to achieve the most financially beneficial transaction available”). 

493 In re Cornerstone Therapeutics Inc. S’holder Litig., 115 A.3d 1173, 1179-80 (Del. 

2015).  

494 In re BGC P’rs, 2021 WL 4271788, at *10; see In re Oracle Corp. Deriv. Litig., 2021 

WL 2530961, at *7, *9 (Del. Ch. June 21, 2021) (describing the second prong of 

Cornerstone as a “two-prong test”). 
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claim.  Moran was not so “beholden” to Lutnick or “under [Lutnick’s] influence that 

his discretion [in the transaction] was sterilized.”495   

Moran also did not act to substantially further Lutnick’s interests in the 

transaction.  Moran’s behavior was not perfect, as detailed in this decision.  He 

certainly should not have discussed advisors for the Special Committee with Lutnick 

and he should have kept his fellow Committee members apprised of those actions.   

This was negligent behavior on his part—perhaps even grossly so.  Moran 

was a longtime director and must have known better.  But I do not believe that Moran 

acted disloyally. 

Moran worked tirelessly on behalf of the Special Committee.  He participated 

in numerous meetings and dug in to understand the potential transaction.  He worked 

closely with independent advisors.496  He advocated for a deal structure that 

furthered BGC’s minority stockholders over Cantor.   He was prepared to say no to 

Lutnick and walk away if the deal was not to the Special Committee’s liking.   

On these facts, and given his independence from Lutnick, he is not liable for 

breaching his fiduciary duties. 

 

 
495 In re MFW, 67 A.3d at 509. 

496 See McMillan v. Intercargo Corp., 768 A.2d 492, 505 n.55 (Del. Ch. 2000) (explaining 

that “[t]he board’s reliance upon an investment banker . . . is another factor weighing 

against the plaintiffs’ ability to state an actionable claim that the defendant directors”). 
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III. CONCLUSION 

 

BGC’s acquisition of Berkeley Point and investment in CCRE’s CMBS 

business was entirely fair.  Therefore, the Cantor Defendants are not liable for 

breaching their fiduciary duties.  In addition, Moran is not liable for breaching his 

duty of loyalty.  Judgment after trial is for the defendants.  The parties shall submit 

within thirty days a stipulated form of final judgment.   

 


