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NATURE OF PROCEEDINGS 

This is an appeal from a May 7, 2013 Opinion issued by the Superior Court 

(the “Opinion”) on cross-motions for summary judgment that held in error that the 

remedies under LA. REV. STAT. ANN. § 40:2203.1(G) (“Section 2203.1(G)”), are 

not damages as expressly stated therein, but instead are penalties.  From that 

conclusion, the Court below erroneously found that First Health Group 

Corporation’s (“First Health”) $150.5 million payment to settle class action claims 

in the underlying case of Gunderson v. F.A. Richard & Associates, Inc., in the 14th 

Judicial District Court, Parish of Calcasieu, Louisiana (the “Gunderson Action”), 

was excluded from coverage under First Health’s tower of errors and omissions 

(“E&O”) insurance policies.  The Court below also erroneously held that the $52.5 

million in attorneys’ fees that First Health was required to pay in connection with 

the Gunderson settlement was not a covered loss under the policies and was 

excluded from coverage.  The Superior Court found that the class claims for 

statutory damages and attorneys’ fees under Section 2203.1(G) that were settled 

were excluded from coverage, even though the policy covered “any monetary 

amount” in its definition of loss and even though neither statutory damages nor 

attorneys’ fees were expressly excluded from coverage. 

The Court below found itself in the unenviable position of having to 

construe an unfamiliar Louisiana statute that provides remedies for failure to 
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comply with certain notice provisions of the Louisiana Preferred Provider Act (the 

“Louisiana PPO Act”).  In doing so, the Court below misapplied accepted statutory 

construction techniques under applicable Louisiana law and misapplied accepted 

insurance policy construction principles by broadly construing policy exclusions 

and narrowly construing coverage.  The Superior Court thus broke a cardinal rule 

of insurance policy construction by narrowly construing the broad “any monetary 

amount” insuring provision and broadly construing its undefined “penalties” 

exclusion to exclude coverage for statutory damage claims and attorneys’ fees.1 

On May 16, 2013, the Superior Court issued an order granting Defendant 

Below, Appellee Chartis Specialty Insurance Company’s (“Chartis”) motion for 

summary judgment and denying the First Health Settlement Class’s cross-motion 

for partial summary judgment (the “Summary Judgment Order”).    

On August 23, 2013, the Superior Court entered a final order and judgment 

(the “Judgment”).  On September 3, 2013, the First Health Settlement Class filed a 

motion to alter or amend the judgment under Rule 59(d), or alternatively, for relief 

from judgment under Rule 60(b) (the “Rule 59/60 Motion”).  The Rule 59/60 

                                              

1 In other words, the Superior Court got it backwards.  As discussed herein, the Court 
below should have broadly construed an already very broad insuring agreement (which covers 
claims for a loss – defined as a claim for “any monetary amount”) and narrowly construed the 
undefined “penalties” exclusion.  Instead, the Court below struggled to force statutory damage 
claims and attorneys’ fees into the policy’s “penalty” exclusion even though the policy excludes 
neither statutory damages nor attorneys’ fees from its broad definition of loss.  
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Motion was based on a recent decision by a Louisiana court in George Raymond 

Williams M.D. Orthopedic Surgery v. SIF Consultants of Louisiana, in the 27th 

Judicial District Court, Parish of St. Landry, Dkt. No. 09-C-5244-C (the “Williams 

Action”), issued July 29, 2013, which construed the same statute and same 

insurance policy and held that the remedy under Section 2203.1(G) provided for 

damages, not a penalty, and was covered under the policy.  A1192-99.  The 

Williams decision also distinguished and criticized the Opinion as erroneous. 

On September 23, 2013, the First Health Settlement Class filed a timely 

notice of appeal from the Judgment.  On September 25, 2013, the Court below 

issued an order denying the First Health Settlement Class’s Rule 59/60 Motion.  
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SUMMARY OF ARGUMENT 

The Court below erred as a matter of law in three respects: 

1. First, the Court below erred by concluding that the statutory remedy 

under Section 2203.1(G) was a penalty, when the plain language of the statute 

identified the remedy as damages.  Under Louisiana’s Civil Code, legislation is the 

superior source of law.  When the Louisiana legislature crafted a remedy that it 

intentionally described as “damages,” instead of “penalties,” that choice must be 

given effect.  Instead of giving primacy to the statute, the Court below improperly 

relied upon dictionary definitions, authorities from other jurisdictions, irrelevant 

authorities construing other insurance policies, and legislative history in 

misconstruing the statute.  The Court below also disregarded established Louisiana 

Supreme Court precedent holding that penalties are not allowable unless expressly 

authorized by statute.  By misconstruing the statute, the Court below erred in 

concluding that the underlying Gunderson settlement payment was excluded from 

coverage under the Policy.     

2. Second, the Court below erred by failing to apply accepted insurance 

policy construction principles.  Insurance policies should be construed broadly 

when extending coverage and narrowly when excluding coverage.  The Court 

below did the opposite.  It broadly construed language excluding coverage for 

penalties.  The question presented by the statute and the policy exclusion was not: 
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“what constitutes a penalty?”  This is what the Court below analyzed and, in the 

process, broadly and erroneously construed the term.  Instead, the proper question 

was simply: “is a claim under Section 2203.1(G) covered, or excluded?”  Applying 

a narrow construction to the exclusion, the Court below should have concluded that 

the statutory remedy provided for exactly what the statute states:  statutory 

damages and attorneys’ fees – not penalties.  Conversely, the Superior Court 

should have concluded that claims for attorneys’ fees and damages under Section 

2203.1(G) fall under the insuring agreement’s broad definition of loss since both 

are claims for “monetary amounts”.  Moreover, to the extent the penalty exclusion 

is deemed ambiguous, it must be strictly construed against the insurer and in favor 

of coverage.   

3. Third, the Court below misconstrued the policy by concluding that the 

attorneys’ fee award in Gunderson was not a covered loss.  Coverage grants are to 

be construed broadly.  Again, the Court below did the opposite, and construed loss 

narrowly to conclude the Gunderson attorneys’ fees award was not covered.  The 

attorneys’ fees in the Gunderson settlement were an amount that the insured was 

legally obligated to pay and should have been a covered loss.  The Court below 

further erred when it concluded the attorneys’ fee award was “punitive in nature,” 

and excluded.  Attorneys’ fees are not excluded; to the extent they are punitive or 

penal in nature, punitive and exemplary damages are expressly covered.   
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STATEMENT OF FACTS 

A. The Underlying Gunderson Action  

In April 2004, a class of Louisiana doctors and health care providers filed 

suit against First Health and others alleging violations of LA. REV. STAT. ANN. § 

40:2203.1(B) asserting claims for statutory damages under Section 2203.1(G), and 

for attorneys’ fees, for defendants’ failure to provide notice under the PPO Act 

before discounting payment for services.  See Dkt. 1 ¶¶ 13, 15-16, 19-21; see also 

A0537-55 (Gunderson petition).  Section 2203.1(G) provides: 

Failure to comply with the provisions of Subsection A, B, 
C, D of F of this Section shall subject the group 
purchaser to damages payable to the provider of double 
the fair market value of services provided, but in no event 
less than the greater of fifty dollars per day of non-
compliance or two thousand dollars together with 
attorneys’ fees to be determined by the Court.  A 
provider may institute this action in any court of 
competent jurisdiction.2 

At least two defendants, AIG Claims Services, Inc. (“AIG”) and F.A. 

Richard & Associates (“F.A. Richard”) settled early; AIG paid $28.5 million to the 

class and F.A. Richard paid $10 million to the class.  See, e.g., A0101; A0103.  In 

both instances, the defendants’ insurers funded the settlement.  In connection with 

the F.A. Richard settlement, the insurance company (Columbia Casualty) argued 

that a claim under Section 2203.1(G) was an uninsurable penalty.  The Gunderson 
                                              

2 La. REV. STAT. ANN. § 40:2203.1(G) (emphasis added). 
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court specifically rejected that argument and ruled on summary judgment that the 

settlement was covered.3  The Gunderson court certified the class and, in March 

2009, the class obtained a $261,860,000 partial summary judgment against First 

Health.  See Dkt. 1 ¶ 23; see also A0231 (judgment).  The Louisiana judgment 

never referred to any portion of the award as a “penalty.”  A0231. 

On June 30, 2010, the Louisiana Third Circuit Court of Appeals 

unanimously affirmed the trial court’s summary judgment ruling.4  First Health 

sought a discretionary writ of certiorari to the Louisiana Supreme Court, but prior 

to any ruling on the application, First Health entered into a settlement (the 

“Settlement”) with the plaintiff class for $150,500,000.5  First Health’s E&O 

insurers refused to participate in or fund any portion of the Settlement.  

Accordingly, as part of the settlement consideration, the First Health Settlement 

Class took an assignment of all First Health’s claims under its insurance policies 

other than claims to recover costs of defense.  A0260 at § 11. 

                                              

3 See A0191-92.  The Court below refused to follow the Gunderson court’s ruling that the 
remedy under Section 2203.1(G) provides for damages, not a penalty.  Op. at 30. 

4 See Gunderson v. F.A. Richard & Associates, 44 So.3d 779 (La. Ct. App. 2010).  The 
Gunderson court’s summary judgment ruling on coverage was not appealed and therefore 
became a final judgment.  

5 A0257 (settlement agreement) at ¶ 10.1.  Had the Louisiana Supreme Court denied the 
writ, First Health faced roughly $600 million of exposure due to the $262 million judgment, plus 
pre- and post-judgment interest, attorneys’ fees, and additional statutory damages not included in 
the partial summary judgment award.   
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On February 2, 2011, the Gunderson Settlement was filed with the Louisiana 

court, which, on May 27, 2011, entered a final order and judgment approving the 

Settlement as fair and reasonable.  See A0312-35.  By operation of First Health’s 

assignment of its insurance claims, the First Health Settlement Class became the 

real party in interest with respect to all insurance coverage issues, including this 

action.  A0260 at § 11.  Also, pursuant to the Gunderson settlement agreement, the 

attorneys’ fees for class counsel were paid from a common fund, which was the 

“contribution made by First Health to the Escrow Account….”  A0258 at ¶ 10.6. 

B. The Insurers Bring this Declaratory Judgment Action 

Despite the fact the other settling defendants’ insurers in the Gunderson 

Action funded their respective settlements, and despite the fact that Judge Wyatt 

ruled in Gunderson that claims under Section 2203.1(G) were not penalties (or 

because of that ruling), on September 2, 2009, Executive Risk Specialty Insurance 

Company (“Executive Risk”), the issuer of the primary insurance policy in the 

E&O insurance tower (the “Policy”) filed the complaint in the Court below seeking 

a declaration that the policies did not provide coverage for the underlying claims.  

Dkt. 1.  Executive Risk named First Health as a defendant, but also named four 

excess insurers, RLI Insurance Company (“RLI”), Homeland Insurance Company 

of New York (“Homeland”), and Chartis (f/k/a American International Specialty 

Lines Insurance Company) (the “Excess Insurers,” and together with Executive 
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Risk, the “Insurance Companies”), as “nominal defendants.”6  The Excess policies 

all “follow form” as to the Policy.  Op. at 11. 

On October 23, 2009, First Health filed an answer, a counterclaim against 

Executive Risk and crossclaims against the Excess Insurers seeking indemnity 

coverage under First Health’s E&O policies for the Gunderson claims.  Dkt. 12.  

The Insurance Companies all served answers to First Health’s counterclaim/cross-

claims.  Dkt. 20, 22, 23, 31.   

After entry of the final order in Gunderson, on February 7, 2012, the Court 

below entered an order joining the First Health Settlement Class as a party.  Dkt. 

145.  On April 3, 2012, the First Health Settlement Class filed its motion for partial 

summary judgment.  Dkt. 169.  On April 4, 2012, the Excess Insurers, including 

Chartis, moved for summary judgment.  Dkt. 170.  

After mediation in February 2012, Executive Risk settled with First Health 

and the First Health Settlement Class resulting in the payment of First Health’s 

defense costs and a settlement that exhausted the Policy.  After argument on the 

summary judgment motions, the First Health Settlement Class reached settlements 

with RLI and Homeland (Dkt. 187, 200), leaving Chartis as the last remaining 

insurer in First Health’s tower of E&O insurance. 

                                              

6 The Excess Insurers were never adverse to Executive Risk; nor were they ever 
“nominal” parties.  Rather, they all sought the same relief:  a declaration of no coverage. 
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C. The Primary E&O Policy and the Chartis Policy 

The Policy contains a broad insuring agreement that covers “any Loss which 

the Insured is legally obligated to pay as a result of any Claim that is first made 

against the Insured during the Policy Period….”7  A0340 at ¶ 1.  Loss is broadly 

defined as follows:  

“Loss” means Defense Expenses and any monetary 
amount which an Insured is legally obligated to pay as a 
result of a Claim.  Loss shall include, up to the amount 
listed in ITEM 3(b) of the Declarations (which sum shall 
be part of and not in addition to the Limit of Liability 
stated in ITEM 3(a) of the Declarations), any fines 
assessed, penalties imposed, or punitive, exemplary or 
multiplied damages awarded in Claims for Antitrust 
Activity, but only if such fines, penalties or punitive, 
exemplary or multiplied damages are insurable under 
applicable law.8 This paragraph shall be construed under 
the applicable law most favorable to the insurability of 
such fines, penalties, and punitive, exemplary or 
multiplied damages.  Loss shall not include: 

(1) Except as expressly set forth above, fines, penalties, 
taxes and punitive, exemplary or multiplied damages….9 

While the Policy initially excluded punitive or exemplary damages from 

Loss (A0342), Endorsement No. 7 amended the Loss definition to specifically 

                                              

7 There is no dispute that the claims arose during the policy period. 
8 Louisiana courts have specifically held that punitive damages are insurable.  See 

Louviere v. Byers, 526 So.2d 1253 (La. Ct. App. 1988); see also Whalen v. On-Deck, Inc., 514 
A.2d 1072, 1074 (Del. 1986) (“public policy in this State does not prohibit the issuance of an 
insurance contract that covers punitive damages”).   

9 Policy at A0342 § II (J) (emphasis added).  
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include coverage for punitive and exemplary damages.  A0366.  The relevant 

provision of the Endorsement provides:  

(1) The term “Loss,” as defined in Section II Definitions (J) 
of the Policy is amended to include … any punitive or 
exemplary damages where insurable under applicable law.  
(2) Section II Definitions (J)(1) of the Policy is amended to 
read in its entirety as follows: “(1) except as expressly set forth 
above, fines, penalties, taxes or multiplied damages[.]”10 

Thus, not only does Loss include “any monetary amount,” it expressly 

includes punitive and exemplary damages. The category of excluded “penalties” is 

undefined.  

The Chartis Policy (A0439-51) follows the form of the Policy and provides 

$10 million of coverage under the same terms, conditions, and exclusions as the 

Policy.11  

  

                                              

10 Id. 
11 See Chartis Policy at A0441 (“This policy shall provide the Insureds and the Company 

with coverage in accordance with the same terms, conditions, exclusions and limitations of the 
Followed Policy….”).  
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ARGUMENT 

I. THE COURT BELOW ERRED BY MISCONSTRUING, 
MISCHARACTERIZING AND MISLABELING THE LOUISIANA 
STATUTE            

A. Question Presented 

Whether the Court below erred in concluding that the remedy under Section 

2203.1(G) is a penalty, when the statute expressly describes that remedy as 

damages.  A0068; A0078-85; A0907-19; A1082-88; A1090-91; A1127-37; 

A1187-88; Dkt. 196, 197.   

B. Scope of Review 

On an appeal from a summary judgment decision, this Court’s scope and 

standard of review is de novo.12   A trial judge’s interpretation of a statute is also 

subject to de novo review.13  

C. Merits of Argument 

The Opinion effectively concluded that the Louisiana legislature, when 

drafting Section 2203.1(G), mislabeled or mischaracterized the cause of action it 

created as a claim for damages, instead of a claim for “penalties.”  It did not. 

                                              

12 Kelty v. State Farm Mut. Auto. Ins. Co., 73 A.3d 926, 929 (Del. 2013) (citing E. Sav. 
Bank, FSB v. CACH, LLC, 55 A.3d 344, 347 (Del. 2012); Williams v. Geier, 671 A.2d 1368, 
1375–76 (Del. 1996)). 

13 Id. (citing Sussex Cnty. Dep’t of Elections v. Sussex Cnty. Republican Comm., 58 A.3d 
418, 421 (Del. 2013); Freeman v. X–Ray Assocs., P.A., 3 A.3d 224, 227 (Del. 2010)). 
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1. Section 2203.1(G) Does Not Define, Refer to, or 
Characterize the Remedy as a Penalty     

It is well-settled under Louisiana law, as well as Louisiana’s Civil Code, that 

“[t]he starting point for interpretation of any statute is the language of the statute 

itself.”14  When the letter of a statute does not lead to absurd results the statute 

must be interpreted as written.15  Statutes must be accepted as written and not 

added to by construction.16  Under Louisiana law, it is improper to interpret Section 

2203.1(G) in any manner other than as written.   

Starting from these fundamental principles of statutory construction, the 

damages set forth in Section 2203.1(G) do not constitute a penalty for a very 

simple reason – the legislature did not designate them as such.  The Louisiana 

Supreme Court has made it very clear that statutory damages are not punitive or 

penal in nature (and thus, are not penalties) unless the statute specifically 

designates them as a penalty.  In International Harvester Credit Corp. v. Seale,17 

the Louisiana Supreme Court specifically held:   

                                              

14 Dugas v. Durr, 707 So.2d 1368, 1370 (La. Ct. App. 1998).   
15 See Pepper v. Triplet, 864 So.2d 181, 193 (La. 2004). 
16 See Joffrion-Woods, Inc. v. Brock, 154 So. 660, 662 (La. Ct. App. 1934), aff’d, 157 So. 

589 (La. 1934); see also LA. CIV. CODE ANN. art. 9 (“When a law is clear and unambiguous and 
its application does not lead to absurd consequences, the law shall be applied as written and no 
further interpretation may be made in search of the intent of the legislature.”).   

17 518 So.2d 1039 (La. 1988). 
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The term “damages” unmodified by penal terminology 
such as “punitive” or “exemplary” has been historically 
interpreted as authorizing only compensation for loss, not 
punishment.  Vincent v. Morgan’s Louisiana & T.R. & 
S.S. Co., 74 So. 541 (La. 1917); 2 Planiol, Treatise on the 
Civil Law § 221 (La. State Law Inst. Translation 1959).  
Under Louisiana law, punitive or other “penalty” 
damages are not allowable unless expressly authorized by 
statute.18 

The court further explained “when the legislature chooses to impose a 

penalty it does so in a clear and unequivocal manner.”  Id. at 1043.  Therefore, 

according to controlling precedent, statutory damages are not considered or 

construed as “penalties” unless the legislature specifically designated them as such.  

Had the Louisiana legislature intended damages under Section 2203.1(G) to be a 

“penalty,” it would have said so.  Because Section 2203.1(G) provides for damages 

unmodified by any language denoting a penalty, the damages set forth in Section 

2203.1(G) are exactly what the statute says they are – statutory damages.  The 

Court below disregarded these fundamental principles of statutory construction.   

Numerous Louisiana statutes do impose penalties, and when they do, the 

legislature designates them as such.  For example, insurers are subject to a 50% 

penalty for arbitrary and capricious failure to pay an insured within 30 days of 

                                              

18 Id. at 1041 (emphasis added). 
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sufficient proof of loss.19  The Louisiana legislature knows how to specify whether 

a remedy constitutes damages or a penalty.  But here, the Louisiana legislature has 

specified that the remedies available under Section 2203.1(G) are damages, not a 

penalty.  The damages set by Section 2203.1(G) are exactly what they say they 

are—statutory damages—and not something else.  There can be no doubt that 

“statutory damages” are recognized as such under Louisiana law.  In fact, as noted 

in Williams, there are no less than 207 reported Westlaw decisions in Louisiana 

which reference “statutory damages”.  A1193.  While Chartis chose not to exclude 

coverage for statutory damages in the Policy, other E&O insurers have specifically 

excluded statutory damages from coverage.20  It was a fundamental error for the 

Court below to conclude that Louisiana’s legislature meant something other than 

what it said.  

2. The Gunderson Court Already Decided this Issue Against 
the Insurance Companies       

In Gunderson, Judge Robert Wyatt confronted the same coverage issue 

presented here.  Judge Wyatt took head-on the issue whether Section 2203.1(G) 

                                              

19 See La. R.S. § 22:1892 (“Failure to make such payment… shall subject the Insurer to a 
penalty….”); see also La. R.S. § 18:1505.5 (“any person who knowingly and willfully violates 
any provision of … this Chapter [on prohibited election campaign practices] shall be assessed a 
civil penalty for each violation”).   

20 See Capitol Indemn. Inc. v. Brown, 581 S.E.2d 339, 341 (Ga. App. 2003); Capitol 
Indemn. Corp. v. Elston Self Serv. Wholesale Groceries Inc., 551 F. Supp.2d 711, 717 (N.D. Ill. 
2008).   
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provided for penalties and granted summary judgment against F.A. Richard’s E&O 

carrier, Columbia Casualty.  Specifically, he held:  

This Court notes from a very basic standpoint that it [Section 
2203.1(G)] makes no mention of fines or penalties.  So in my mind, 
again just going back to square one here, that I believe from a very 
basic standpoint that damages are covered by the Columbia policy.  
No one is arguing that point. 

Now as to whether or not the quote “damages” being sought by the 
plaintiffs are in fact fines and penalties, this Court is of the position 
that they are not. 

Civil fines and penalties in my mind connote and/or imply payment to 
someone other than the plaintiff in a compensatory or damage suit 
other than what we have before us at this time.21 

By simply following the statute and the law, Judge Wyatt concluded that the 

claims asserted were for damages as designated in the statute.   

In the Opinion, the Court below improperly rejected Judge Wyatt’s analysis 

without explanation.  Op. at 27-30.  Judge Wyatt properly construed the Louisiana 

statute and understood—perhaps better than anyone—that the $262 million remedy 

and judgment he entered against First Health under Section 2203.1(G), was not a 

penalty.  Moreover, had Chartis brought this declaratory judgment in the 

Gunderson Action, it would have been precluded from re-litigating this same 

                                              

21 A0191. 
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question by res judicata, collateral estoppel, or law of the case.22  The Court below 

should not have substituted its judgment for that of the Gunderson court.  “Where a 

foreign statute has been interpreted by courts of the state of its origin, such 

interpretation is followed in other states where the statute is applied.  This is a rule 

of comity….”23     

After the Court below issued the Opinion, the court in Williams issued a 

decision reaching the same conclusion as in Gunderson that the remedy under 

Section 2203.1(G) provides for damages, not a penalty.24  The Williams court also 

directly criticized the Opinion.  A1198-99.  The Williams settlement, like in 

Gunderson, involved a compromise of claims under Section 2203.1(G).  

Importantly, the insurance policy in Williams was also issued by Executive Risk 

and included the same definition of Loss and exclusions as at issue here.  A1197.  

                                              

22 At a minimum, the coverage ruling in Gunderson that Section 2203.1(G) does not 
impose a penalty deserved the full faith and credit of Delaware courts.  See W. Coast Mgmt. & 
Capital, LLC v. Carrier Access Corp., 914 A.2d 636, 642-43 (Del. Ch. 2006) (Delaware courts 
“give[] the same preclusive effect to the judgment of another state or federal court as the original 
court would give.”); see also U.S. CONST., art. IV, § 1.   

23 2 Sutherland Statutory Construction § 37:3 (7th ed.). 
24 The Williams decision is currently on appeal in Louisiana, with oral argument expected 

in January 2014 and a decision expected in February 2014. 
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Together, Williams and Gunderson reflect a correct construction of the Policy and 

Section 2203.1(G) that Delaware should follow.25 

3. The Court Below Misapplied Louisiana Legislative History 
in Construing Section 2203.1(G)      

The Court below also incorrectly relied on the legislative history of Section 

2203.1(G) in concluding the remedy thereunder was a penalty.  Legislative history 

is not to be considered where the language of the statute is clear.26  And, under 

Louisiana law it is improper to interpret Section 2203.1(G) in any manner other 

than as written, especially where, as here, the Court never determined that the 

statute was ambiguous.  Despite this clear prohibition, the Court below relied on 

meeting minutes of from a legislative drafting session.27  The Superior Court 

observed that the legislature borrowed certain language from Title 22 of the 

Louisiana Civil Code when drafting Section 2203.1(G).  OB at 26.  Specifically, 

LA. R.S. § 22:1821(A) used the term “penalty” when fashioning a remedy, instead 

                                              

25 See 2 Sutherland Statutory Construction § 37:5 (7th ed.) (“[T]he rules of the state in 
which the statute was enacted should be followed if they have been pleaded and proved.”). 

26 See LA. R.S. § 1:4 (“When the wording of a [statute] is clear and free of ambiguity, the 
letter of it shall not be disregarded under the pretext of pursuing its spirit.”); see also LA. CIV. 
CODE ANN. art. 9 (“When a law is clear and unambiguous and its application does not lead to 
absurd consequences, the law shall be applied as written and no further interpretation may be 
made in search of the intent of the legislature.”).  If anything is ambiguous here, it is the Policy, 
not the statute.  See § II.C.2, infra.  

27 Op. at 26; A0839–A0843.  Here, the Insurance Companies advanced the legislative 
history argument, not the First Health Settlement Class.  See A0500; Op. at 27 (characterizing 
argument as belonging to “the Settlement Class[]”).    
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of “damages.”  Based on this perceived inconsistency, the Court below concluded 

that “the intent of the Legislature is ambiguous.”  Op. at 27.  Of course, a court 

may not look to extrinsic evidence to create an ambiguity.28   

Even if the Court below properly considered legislative history, that history 

supports the conclusion that the legislature intended a damages remedy not a 

“penalty.”  That the legislature studied remedies under Title 22, and chose not to 

include the term “penalty” is significant and that omission cannot be ignored, 

particularly where, as the Court below observed, the Louisiana legislature was 

aware of and intentionally chose not to use the term.  Op. at 27. 

4. “Penalties,” When Inserted Between the Words “Fines” and 
“Taxes” Refers to Amounts Owed to Governmental 
Entities, Not Private Litigants       

The United States Fifth Circuit Court of Appeal recently addressed the issue 

whether statutory damages available to a class of private plaintiffs were excluded 

from coverage as “penalties” under a similar E&O policy in Flagship Credit Corp. 

v. Indian Harbor Ins. Co.29  In Flagship, an auto finance company settled a 

consumer class action alleging violations of a Texas statute that imposed statutory 

                                              

28 Eagle Indus., Inc. v. DeVilbiss Health Care, Inc., 702 A.2d 1228, 1232 (Del. 1997); 
Cadwallader v. Allstate Ins. Co., 848 So.2d 577, 580 (La. 2003) (“The rules of construction do 
not authorize a perversion of the words or the exercise of inventive powers to create an 
ambiguity where none exists or the making of a new contract when the terms express with 
sufficient clearness the parties’ intent.”).   

29 481 F. App’x 907 (5th Cir. 2012). 
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minimum damages for certain violations not defined as “penalties.”  The policy, 

like here, excluded coverage for “fines, penalties or taxes.”30  The court construed 

the exclusion in context using the principle of noscitur a sociis, which gives 

meaning to one word in a group consistent with the meaning of its companion 

words.31  Because fines and taxes are only paid to governmental entities, not 

private litigants, the court held “the term ‘penalties’ within the phrase, ‘fines, 

penalties or taxes’ is limited to payments made to the government.”  Id.  Thus, the 

remedy under the Texas statute was not a penalty and was covered.  Indeed, this is 

the same analysis applied in the Gunderson coverage decision.32  Here, the facts 

are even stronger, because Section 2203.1(G) specifically labels the remedy 

“damages,” while in Flagship the statute was silent as to any label.  Although, the 

Court below failed to address Flagship,33 its reasoning is persuasive and results in 

an appropriately narrow construction of the penalty exclusion (see § II) consistent 

with the Gunderson and Williams coverage rulings construing the same statute and 

penalty exclusion.  

                                              

30 Id. at 909. 
31 Id. at 911; see also Delaware Bd. of Nursing v. Gillespie, 41 A.3d 423, 427 (Del. 2012) 

(applying noscitur a sociis to construe statute).   
32 A0191-92 (“penalties… connote … payment to someone other than the plaintiff”).   
33 See Dkt. 196-199 (bringing the recent Flagship decision to the court’s attention). 
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II. THE COURT BELOW ERRED BY MISAPPLYING FUNDAMENTAL 
PRINCIPLES OF POLICY CONSTRUCTION TO THE PENALTY 
EXCLUSION           

A. Question Presented 

Whether the Court below erred by broadly construing the penalty exclusion 

(and narrowly construing the broad insuring language) under the Policy, when 

exclusions should be narrowly construed (and the insuring language broadly 

construed).  A0077-78; A0089-91; A0906-07; A1082; A1084; A1088-94; A1115, 

ln. 14-16; A1115 ln. 7 to A1116 ln. 6; A1117 ln. 15 to A1118 ln. 11; A1123 ln. 16 

to A1124 ln. 3; A1126 ln. 21 to A1128 ln. 4; A1187-88. 

B. Scope of Review 

“The interpretation of an insurance policy is a determination of law subject 

to a de novo standard of review.”34  

C. Merits of Argument 

Insurance policies should be construed to effect, rather than deny coverage.35  

While insurance coverage provisions (i.e., the definition of “Loss”) are broadly 

                                              

34 Universal Underwriters Ins. Co. v. Travelers Ins. Co., 669 A.2d 45, 47 (Del. 1995) 
(citations omitted).   

35 See Engerbretsen v. Engerbretsen, 675 A.2d 13, 17 (Del. Super. Ct. 1995); see also 
Yount v. Maisano, 627 So.2d 148, 151 (La. 1993); Breland v. Schilling, 550 So.2d 609, 610 (La. 
1989).  Because there is no conflict between Delaware and Louisiana principles of contract 
construction, this Court may apply general principles consistent with either jurisdiction.  See Eon 
Labs Mfg., Inc. v. Reliance Ins. Co., 756 A.2d 889, 892 (Del. 2000) (applying general insurance 
contract principles where the principles are consistent with the law of both possible 
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construed in favor of coverage, exclusionary clauses (i.e., the definition of 

“penalties”) must be strictly construed against the insurer in favor of the insured.36  

The insurance company bears the burden of proving an exclusion.37   

An exclusion from coverage must be clear and unmistakable.38  If the terms 

of the policy are unclear, coverage must be resolved in favor of the insured.39  If 

the exclusion is subject to more than one reasonable interpretation, the 

interpretation favoring coverage must be applied.40  Finally, if an ambiguity exists 

in the policy, it must be construed strongly against the insurer, and in favor of the 

insured, because the insurer drafted the policy language.41  The Court below 

misapplied these fundamental principles and broke a cardinal rule of insurance 

contract construction by doing the opposite of what was required. 

  

                                                                                                                                                  

jurisdictions); Sun-Times Media Grp., Inc. v. Royal & Sun Alliance Ins. Co. of Canada, C.A. No. 
06C-11-108 RRC, 2007 WL 1811265, at *10 (Del. Super. Ct. June 20, 2007) (same).  

36 See Borden, Inc. v Howard Trucking Co., Inc., 454 So.2d 1081, 1086 (La. 1984); Sun-
Times Media Grp., 2007 WL 1811265, at *11 (“an exclusion clause in an insurance contract is 
construed strictly to give the interpretation most beneficial to the insured.”).   

37 La. Maint. Servs., Inc. v. Certain Underwriters at Lloyd’s of London, 616 So.2d 1250, 
1252 (La. 1993); Deakyne v. Selective Ins. Co. of Am., 728 A.2d 569, 574 (Del. Super. Ct. 1997). 

38 Roger v. Estate of Moulton, 513 So.2d 1126, 1130 (La. 1987). 
39 See Penn Mut. Life Ins. Co. v. Oglesby, 695 A.2d 1146, 1151 (Del. 1997). 
40 See Garcia v. St. Bernard Parish Sch. Bd., 576 So.2d 975, 976 (La. 1991); Sammons v. 

Nationwide Mut. Ins. Co., 267 A.2d 608, 609 (Del. Super. Ct. 1970).   
41 See Emmons v. Hartford Underwriters Ins. Co., 697 A.2d 742, 745 (Del. 1997).  
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1. The Court Below Broadly Construed the Exclusion 

In its Opinion, the Court below tried to determine if the statutory remedy 

under Section 2203.1(G) was like a penalty.  As explained above in § I, this was 

error because it improperly added terms to the statute that were not included.  The 

Superior Court also erred when it improperly broadened the scope of the excluded 

term “penalties,” which must be narrowly construed.  It is reversible error to 

expand the scope of excluded penalties to include what the legislature specifically 

denominated statutory damages.  Courts should not construe exclusions to 

determine whether excluded terms are “like” anything else.   

Once the Court below began to analyze whether the remedy under Section 

2203.1(G) was like other forms of penalties through dictionary definitions and 

other case law, the Court broadened the term beyond the narrow exclusion actually 

used in the Policy – “penalties.”  For example, the Court below broadly construed 

the exclusion by comparing Section 2203.1(G) to a municipal landlord tenant 

ordinance in Chicago,42 and by applying decisions analyzing whether a remedy 

was “punitive” or “penal in nature.”43  No Louisiana court would look to a landlord 

                                              

42 Op. at 20-22.   
43 Id. at 24, 36.  
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tenant ordinance in another state to determine if Section 2203.1(G) was a penalty.44  

It was error for the Court below to do so.  

The Superior Court’s reliance on Indian Harbor Ins. Co. v. Bestcomp, Inc., 

is also distinguishable because the policy in that case narrowly covered only 

“compensatory sums,”45 not “any monetary amount” as here.  Given that 

contractual framework, the Bestcomp court concluded that damages under Section 

2203.1(G) were not strictly “compensatory,” but instead were “punitive in nature,” 

and therefore not covered.46  But, here, the Policy broadly covers “any monetary 

amount which an Insured is legally obligated to pay.”  Moreover, under the Policy, 

both punitive and exemplary damages are expressly covered.  A0366.  It is 

fundamentally inconsistent with accepted policy construction principles to extend 

the narrow definition of “penalty” to remedies that are “penal” or “punitive in 

nature.”  Had the Bestcomp court been presented with different policy language, it 

may have reached a different conclusion regarding coverage, but that decision is 

not controlling or even persuasive here.47   

                                              

44 Williams, at A1198-99 (distinguishing “the erroneous Delaware ruling” because it 
“cit[ed] cases” from “other jurisdictions such as Illinois.”). 

45 C.A. No. 09-7327, 2010 WL 5471005, at *1 (E.D. La. Nov. 13, 2010), aff’d, 452 F. 
App’x 560 (5th Cir. 2011). 

46 Id. at *6. 
47 Bestcomp is also not binding authority on Louisiana law.  “When a federal court 

undertakes to decide a state law question in the absence of authoritative state precedent, the state 
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The Superior Court simply asked the wrong question.  An inquiry into 

whether the remedies under Section 2203.1(G) are, or are not, “penal in nature” 

leads one no closer to answering the coverage question since the Policy both 

covers and excludes remedies that are “penal in nature”.  For example, the Policy 

specifically covers punitive and exemplary damages (which are penal) but 

excludes fines and penalties (which are also penal).  In fact, were one to venture 

down such an inappropriate “penal in nature” inquiry path, one could just as easily 

(in fact more easily) conclude that damages under Section 2203.1(G) are 

exemplary (which are covered) as opposed to a penalty (which are excluded).  At 

any rate, the Court below embarked on an inappropriate inquiry and erred by 

looking into the “nature” of statutory damage and attorneys’ fee claims.  Op. at 24. 

2. In the Alternative, the Definition of Penalty Under the 
Policy is Ambiguous        

While the First Health Settlement Class maintains the Gunderson settlement 

payment was not a penalty, even if the Court finds otherwise, the Policy expressly 

and broadly covered a wide variety of penalties.  For example, it contained a broad 

definition of Loss, a broad definition of Antitrust Activity including coverage for 
                                                                                                                                                  

courts are not bound to follow the federal court’s decision.” AT&T Corp. v. Clarendon Am. Ins. 
Co., 931 A.2d 409, 420 n.29 (Del. 2007) (refusing to give precedential effect to unpublished 
federal decision on issues of state law); see also In re Tufts Oil & Gas-III, 871 So.2d 476, 481-82 
(La. Ct. App. 2004) (“unpublished decision[s] of the United States District Court for the Eastern 
District of Louisiana… should not be cited or used as precedent in materials presented to any 
court, except in continuing or related litigation.”). 
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penalties, a presumption in favor of coverage for penalties,48 no definition of 

penalties, and an exclusion that simultaneously covers punitive and exemplary 

damages, but not “penalties,” while remaining silent as to statutory damages.   

This is extremely confusing where none of these terms (punitive, exemplary, 

penalties) are defined.  Delaware law explains “[t]he purpose of awarding punitive 

or exemplary damages is to impose a penalty or deterrent to prevent conduct which 

is deemed bad or harmful.”49  If punitive and exemplary damages are penalties 

under Delaware law, then the exclusion is contradictory and ambiguous, because 

some penalties are covered (if punitive or exemplary), but certain other penalties 

(which remain undefined) are not.  A harmonious construction of the Policy as a 

whole, and one that avoids ambiguity, is that statutory damages are not penalties 

unless the legislature labels them as such.50  If ambiguity does exist, it should be 

resolved in favor of the insured and against the insurance company.51  

                                              

48 The Policy provides it “shall be construed under the applicable law most favorable to 
the insurability of penalties.”  A0342 at § II(J) (emphasis added).  This is not merely a modifier 
of “Antitrust Activity,” but applies to “[t]his paragraph”, i.e., the whole paragraph, including the 
definition of Loss.   

49 Beals v. Washington Int’l, Inc., 386 A.2d 1156, 1160 (Del. Ch. 1978). 
50 Alstrin v. St. Paul Mercury Ins. Co., 179 F. Supp. 2d 376, 389 (D. Del. 2002) (“a court 

should read policy provisions so as to avoid ambiguities, if the plain language of the contract 
permits.”); LeJeune v. Allstate Ins. Co., 365 So.2d 471, 483 (La. 1978) (adopting construction 
that “favors coverage and avoids exclusion where the terms are ambiguous or uncertain and may 
be given two or more reasonable interpretations.”).  

51 Alstrin, 179 F. Supp. 2d at 389.  
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III. THE COURT ERRED BY CONCLUDING THAT THE ATTORNEYS’ FEE 
AWARD IN GUNDERSON WAS NOT A LOSS, AND WAS “PUNITIVE IN 
NATURE”            

A. Question Presented 

Whether the Court below erred by (1) narrowly construing the definition of 

Loss, under the Policy to exclude attorneys’ fees, and (2) broadly construing 

attorneys’ fees as “punitive in nature,” or “penal in nature”?  A0091-92; A0919-23; 

A1093-96; A1137-40; A1175; A1189. 

B. Scope of Review 

The scope of review on this question is the same as in § II.B above. 

C. Merits of Argument 

Even if this Court concludes that the claim for damages under Section 

2203.1(G) constitutes a penalty rather than statutory damages, the First Health 

Settlement Class’s separate claim for attorneys’ fees is nonetheless a covered Loss, 

and is not excluded under the Policy as a penalty.  The Court below correctly 

concluded that the attorneys’ fee claim was properly preserved and not waived,  

Op. at 37,  but erred in concluding that the attorneys’ fee claim was not a covered 

Loss, and was excluded as a penalty.  
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1. Attorneys’ Fees are an Amount that the Insured Was 
Legally Obligated to Pay, and Therefore a Loss    

First Health’s Loss was the $150.5 million settlement payment in the 

Gunderson Action, which included an amount for attorneys’ fees.52  It was 

reasonable for First Health to settle the attorneys’ fees claims because under both 

the statute and the Gunderson petition, class counsel was entitled to, and would 

likely have obtained an additional judgment against First Health in an amount 

equal to one-third of the original $262 million judgment.53  The fees paid to class 

counsel were a “monetary amount which an Insured is legally obligated to pay” 

(A0342), and therefore a Loss under the Policy.54  Even though Section 2203.1(G) 

was the basis for the damages claim, the attorneys’ fees ultimately awarded to class 

counsel were not paid pursuant to the statute, but were awarded pursuant to the 

common fund doctrine.55  Either way, First Health was legally obligated to pay 

those fees. 

                                              

52 A0312-35; A0258 at § 10.6 (“all of the costs, fees and expenses for plaintiffs’ counsel 
shall come from the contribution made by First Health to the Escrow Account”).   

53 See Section 2203.1(G) (“together with attorneys’ fees to be determined by the court”); 
see also A0544, 0546, 0549 (class petition seeking attorneys’ fees). 

54 Executive Risk took this same position that attorneys’ fees in a class claim were 
covered Loss—and not an uninsurable penalty—under a similar policy.  See A0476 (“[Executive 
Risk] does not dispute that attorneys’ fees are included in the definition of Loss and will 
reimburse VMMC 100% of that payment in connection with the settlement.”).  

55 See A0312 (“The PSC shall be paid an attorney fee of 35% of the First Health 
settlement fund.” (emphasis added)).  If there is any doubt that First Health paid the attorneys’ 
fees award (as Chartis argued below (A0511)), the Court need only consider what would happen 
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One explanation the Court below gave as to why the attorneys’ fee claim 

was not a Loss, was “[n]o portion of [the] settlement agreement was apportioned to 

the payment of the attorneys’ fees.”  Op. at 38.  The Opinion cites nothing for this 

conclusion,56 and ignores that the final judgment and order approving the 

settlement in Gunderson directed that class counsel “shall be paid an attorney fee 

of 35% of the First Health settlement fund.”  A0312 (emphasis added). 

The other rationale given by the Court below was that Executive Risk paid 

First Health’s defense costs under the Policy.  Op. at 38.  But this fails to address 

that the Insurers paid no portion of the $50.5 million attorneys’ fee award portion 

of the Gunderson settlement.   

The Court below also cites, but fails to distinguish, two decisions holding 

that attorneys’ fees paid in connection with settlements are covered losses.  In 

UnitedHealth Group, Inc. v. Hiscox Dedicated Corporate Member Ltd.,57 the court 

held that statutory remedies under an ERISA statute were penalties and not 

covered damages, but held that the class’s attorneys’ fees constituted damages and 

were covered by United Health’s E&O policy.  That court held that the attorneys’ 
                                                                                                                                                  

if First Health refused to pay 35% of the Settlement.  The Class would have a claim against First 
Health—not anyone else—for failure to pay.   

56 This conclusion reflects a misunderstanding of class settlements.  Attorneys’ fees had 
to be approved by the Gunderson court and could not simply have been “apportioned” in the 
settlement agreement through negotiations.    

57 C.A. No. 09-CV-0210 (PJS/SRN), 2010 WL 550991 (D. Minn. Feb. 9, 2010). 
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fee award was not a penalty but, instead, was covered damages, which were 

broadly defined under the policy there as “any monetary amount” that the insured 

was obligated to pay as a result of a claim.58  The Policy here has a similarly broad 

definition of Loss. 

In XL Specialty Insurance Co. v. Loral Space & Communications, Inc.,59 the 

court held that attorneys’ fees paid in connection with a Delaware derivative suit60 

and awarded pursuant to the common fund doctrine were a covered loss under that 

policy.  Because “[t]he policy’s definition of ‘Loss’ is broad,” the court held “[i]t 

covers ‘other amounts’ the insured becomes ‘legally obligated’ to pay.”61  Here, 

too, the attorneys’ fee award was an amount First Health was “legally obligated to 

pay as a result of a Claim” under the Policy.  A0342.  The Opinion fails to address 

why either UnitedHealth Group, or XL Specialty Insurance, is inapplicable.   

                                              

58 The ERISA statute in question referred to some of its sections as civil penalties.  No 
such characterization exists under Section 2203.1(g).  Id. at *10.     

59 82 A.D.3d 108 (N.Y. App. Div. 2011). 
60 See Loral Space & Commc'ns, Inc. v. Highland Crusader Offshore Partners, L.P., 977 

A.2d 867 (Del. 2009) (approving fee award). 
61 Id. at 11; see also Safeway Stores, Inc. v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa., 

64 F.3d 1282, 1287 (9th Cir. 1995) (holding that payment of the plaintiff’s attorneys’ fees in 
settlement of shareholder claims that directors had breached fiduciary duties constituted “Loss” 
because “[t]he lawyers got the money, not the shareholders,” and so the payment was “an actual 
out-of-pocket loss to Safeway incurred in defense of its directors and officers.”). 
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Instead, the Court below again mistakenly relied upon Bestcomp,62 which 

held there was no coverage for attorneys’ fees under Section 2203.1(G).  As 

explained above, however, the Bestcomp policy was very different than here 

because it covered only “compensatory sums.”  Because attorneys’ fees under 

Section 2203.1(G) were not “compensatory,” “punitive in nature,” or “penal in 

nature,” the Bestcomp court concluded they were not covered.63  The Policy here is 

not nearly as narrow, and broadly covers any “monetary amount which the insured 

is legally obligated to pay.”  Bestcomp is inapplicable and it is inappropriate to 

apply such a narrow reading to the Loss definition.    

2. Attorneys’ Fees are Not “Penalties,” and Not Excluded 

For all the reasons in § I above, the remedy under Section 2203.1(G), 

including attorneys’ fees, is not a penalty.  Nevertheless, the Court below 

concluded that attorneys’ fees are “punitive in nature,” and sufficiently like 

penalties that they should be excluded.  Op. at 36.  Nothing in the Policy expressly 

defines attorneys’ fees as anything other than Loss, or even punitive damages.  

Even if it did, punitive damages are expressly covered—not excluded—under the 

Policy, and the Court erred in concluding that attorneys’ fees are excluded 

penalties.  
                                              

62 C.A. No. 09-7327, 2010 WL 5471005 (E.D. La. Nov. 12, 2010). 
63 2010 WL 5471005, at *6-7. 
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The Court below also relies upon four decisions and characterizes the 

attorneys’ fees in those cases as “punitive in nature,” “penal in nature,” or “not 

compensatory in nature.”  Op. at 38.64  None of those decisions are applicable here.  

First, none of those decisions involved insurance policies that expressly covered 

punitive and exemplary damages.  If attorneys’ fees are punitive or exemplary, 

then they are covered under the Policy, not excluded.  Second, none of those 

decisions involved an insurance policy with a penalty exclusion that must be 

narrowly construed.  The Court below improperly expanded the scope of the 

penalty exclusion to equate attorneys’ fee awards with penalties.  Such a broad 

construction of a policy exclusion is improper and results in adding terms to the 

insurance contract that were never there.65  Third, none of these decisions involved 

attorneys’ fees awarded from a common fund.  The attorneys’ fee awarded in 

Gunderson was paid under the common fund doctrine, not Section 2203.1(G).66   

To exclude coverage for attorneys’ fees, all that would have been required is 

an exclusion from the definition of Loss.  Absent such an exclusion, or a definition 

of penalty that included attorneys’ fees, this Court should not insert an exclusion 

                                              

64 Bestcomp, 2010 WL 5471005 at *7; Langley v. Petro Star Corp. of Louisiana, 792 
So.2d 721, 723 (La. 2011); Texas Indus., Inc. v. Roach, 426 So.2d 315, 317 (La. Ct. App. 1983); 
Peyton Place Condominium Assoc., Inc. v. Guasteslla, 18 So.3d 132, 136 (La. Ct. App. 2009). 

65 See § II, supra.  
66 See § III.C.1, supra. 
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that does not exist, and should reverse a contract construction that adds terms to the 

contract that the parties never included.   

CONCLUSION 

For the reasons stated herein, the First Health Settlement Class requests that 

this Court reverse the Superior Court’s summary judgment ruling and direct that 

judgment be entered in favor of the First Health Settlement Class on the issues of 

“penalty” and coverage for attorneys’ fees. 
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EXHIBIT B 



IN THE SUPERIOR COURT OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

EXECUTIVE RISK SPECIALTY
INSURANCE COMPANY,

Plaintiff,
v.

FIRST HEALTH GROUP CORP. and THE
FIRST HEALTH SETTLEMENT CLASS,

Defendants.

and

Civil Action No. 09C-09-027 JOH

)
)
)

)
)

)
RLI INSURANCE COMPANY, HOMELAND )
INSURANCE COMPANY d/b/a ONE BEACON, )
and CHARTIS SPECIALTY INSURANCE )
COMPANY f/k/a AMERICAN )
INTERNATIONAL SPECIALTY LINES )
INSURANCE COMPANY )

Nominal Defendants. )
_ 1

FIRST HEALTH GROUP CORP.,
Cross-Plaintiff,

)
)

)
)

RLI INSURANCE COMPANY, HOMELAND )
INSURANCE COMPANY d/b/a ONE BEACON, )
and CHARTIS SPECIALTY INSURANCE )
COMPANY f/k/a AMERICAN )
INTERNATIONAL SPECIALTY LINES )
INSURANCE COMPANY )

Cross-Defendants. )

[PROPOSED] ORDER GRANTING CROSS-DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT AND

DENYING DEFENDANTS' MOTION FOR PARTIAL SUMMARY JUDGMENT

AND NOW, this of , 2013, the Court having considered: 1) the Motion of

Nominal Defendant/Cross-Defendant Chartls Specialty Insurance Company f/k/a American International

Specialty Lines Insurance Company ("Chartis Specialty") for Summary Judgment, pursuant to DHL.

SUPI-R. CT. CIVIL RULES 56 and 57 against Defendant First Health Group Corporation ("First Health")

#13602525-69213.1001

 
 

EFiled:  May 16 2013 05:10PM EDT  
Transaction ID 52329481 
Case No. 09C09027 JOH  



and its assignee, the First Health Settlement Class (the "Class"), and 2) the Motion of Defendant, the

Class, for Partial Summary Judgment on the Issue of Coverage; and the Parties' arguments in support of

and in opposition thereto;

IT IS HEREBY ORDERED:

1. For the reasons set forth in the Court's Memorandum Opinion dated May 7, 2013,

Defendant the Class' Motion for Partial Summary Judgment on the Issue of Coverage is DENIED;

2. For the reasons set forth in the Court's Memorandum Opinion dated May 7, 2013,

Nominal/Cross Defendant Chartis Specialty's Motion for Summary Judgment is GRANTED; and

-_, _--- ^*-
3. This agik5n is dismissed witn prejudice in its entjpefy.

IT IS SO ORDERED.

a:
•c- O
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So Ordered 
/s/ Rocanelli, Andrea L  Aug 23, 2013 
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SO ORDERED BY ROCANELLI, J. ON 82113  
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