POLICY DIRECTIVE 17-255 
TO:

ALL JUSTICES OF THE PEACE



ALL NON-JUDICIAL COURT EMPLOYEES

FROM:
ALAN G. DAVIS



CHIEF MAGISTRATE

DATE:
 DECEMBER 8, 2017
RE:
EXPUNGEMENT PROCESS FOR RECORDS RELATING TO ENTERING OR REMAINING IN A PACKAGE STORE OR UNDERAGE POSSESSION OR CONSUMPTION OF ALCOHOL  
_____________________________________________________________________________

Scope:

This Policy Directive sets forth the policy regarding the Justice of the Peace Court expungement process for a first offense conviction of 4 Del.C. §904(e), entering or remaining in a package store or 4 Del.C. §904(f), underage possession or consumption of alcohol.

Justice of the Peace Court Policy:


The Justice of the Peace Court, upon receiving a petition from a defendant requesting expungement from a first offense conviction of 4 Del. C. § 904(e), entering or remaining in a package store or 4 Del. C. § 904(f), underage possession or consumption of alcohol, shall grant the petition upon proof of the statutory factors, and shall follow the process delineated in this directive using the forms attached. 

Policy Directives/Legal Memoranda Affected:


There are no other Policy Directives or Legal Memoranda related to this topic.

Effective Date:

This policy shall take effect immediately upon issuance and shall continue until further notice. 

Discussion:

Pursuant to 4 Del.C. §904(o), any person who was convicted in a Justice of the Peace Court of a first offense of entering or remaining in a package store under §904(e) or underage possession or consumption of alcohol under §904(f) or the same offense under any county or municipal code, ordinance, or regulation, and being between the ages of 18 and 21 at the time of the offense may, upon reaching the age of 21, apply for an expungement of the record from the Justice of the Peace Court location of conviction.

If a petitioner has a conviction of both §§904(e) and (f) associated with the same court case number, both charges would be eligible for expungement upon request as long as the judge is satisfied that the petitioner has proven all the factors necessary for expungement.

The judge reviewing the petition shall grant the petition upon proof of the following factors
:

1. The petitioner was between the ages of 18 and 21 at the time of the offense;

2. The petitioner has reached the age of 21;

3. The petitioner has complied with the sentencing order;

4. The petitioner does NOT have another charge under 4 Del.C. §904 or “under the same offense under any county or municipal code, ordinance or regulation, which remains outstanding.”
A first offense is eligible for expungement as long as it is the only offense and no subsequent 4 Del.C. §904 offense, regardless of subsection, is pending. A conviction of the subsequent offense is not necessary to disqualify the petitioner from expungement.
 
Once the order of expungement is issued, the records of the case and the conviction and any 

other indicia of arrest on the case must be handled in the manner prescribed in 11 Del.C. §4374. The Court must send all hard copies of the case to SBI with the expungement order.

The process for handling a petition for expungement for a conviction of 4 Del.C. §§904 (e) or (f) in the Justice of the Peace Court shall be:
1. The petitioner should complete the attached “Petition for Expungement of Record” and submit the petition to the Justice of the Peace Court location which processed the conviction. The petition must include a certified copy of the petitioner’s criminal history and requires the signature of a notary public.
2. The petitioner must make payable a certified check, attorney company check or a money order in the amount of $100.00 to the “State Bureau of Identification” (SBI), for administrative costs.

3. The clerk is to give the petition, along with the defendant’s adjudication summary, to the sitting judge for review.

4. The judge approving or denying the petition should fill out the appropriate “Order” (attached), granting or denying the petition for expungement. Judges have the discretion to schedule a hearing on the petition if they believe it is necessary. Otherwise, the Court will grant or deny the petition without a hearing.
5. If denying the petitioner’s request for expungement, the clerk is to mail the appropriate order to the petitioner as soon as possible.

6. If granting the petitioner’s request for expungement, the clerk shall notify the following of the court’s decision to expunge the record by USPS or e-mailing a copy of the appropriate order to:
a. The petitioner/defendant
b. The Department of Motor Vehicles – mail to:

Delaware Division of Motor Vehicles


Driver Services Program Manager 

P.O. BOX 698


Dover, DE 19903
c. Any other court or court location that may have been involved in the arrest. 

7. The clerk shall attach the certified check or money order in the amount of $100.00 to the Petition, and send with the Order and all court records pertaining to said case, including the petitioner’s criminal history, via state mail to:

Delaware State Police
State Bureau of Identification

Attn:  Expungement Unit

State Location Code: D135

8. The court is to send the above information to SBI as soon as the order has been issued by the judge, along with all hard copy records of the case. Do not hold the orders as it takes time for SBI to have the information removed from DELJIS. SBI is statutorily mandated to complete the removal of the records within 60 days.

9. SBI is responsible for notifying the Department of Corrections and all Police Agencies involved in the arrest, and shall remove all records from DELJIS. SBI is responsible for retaining control over all expunged records.
10. SBI is required to provide the court with written confirmation of the execution of the court’s expungement order.
 The court shall shred this confirmation upon receipt.
Conclusion:

It is the policy of the Justice of the Peace Court to order the expungement of first offense convictions for 4 Del.C. §§904(e) and (f) consistent with statutory guidelines.  The procedure for handling Petitions for Expungement is contained herein and the necessary forms are attached to this policy directive.
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Attachments:
Background Check Information Sheet



Petition for Expungement of Records



Expungement Order- Approved


Expungement Order- Denied
JUSTICE OF THE PEACE COURT OF THE STATE OF DELAWARE 

IN AND FOR _____________ COUNTY

COURT #____

In the interest of:

Petitioner: ____________________________________
Case Number: ______________________

Address:   ____________________________________
Date of Birth:  _____________________


     ____________________________________  Phone:      _____________________










Date of Offense: ____________________
PETITION FOR EXPUNGEMENT OF RECORDS

Pursuant to 4 Del.C. §904(o), I, _______________________________ (name), hereby petition the Justice of the Peace Court for expungement of records related to entering or remaining in a package store or underage possession of alcohol. The records sought to be expunged relate to the above-captioned case.

The expungement of records related to entering or remaining in a package store or underage possession of alcohol is being requested for the following reason(s):

□  I was under the age of 21 at the time of the offense; and

□  I am now age 21 or older; and 

□  I have complied with the sentencing order in the above referenced case; and

□  I have not had any additional charges pursuant to 4 Del.C. §904 or any similar offense under 
      any county or municipal code, ordinance or regulation that remains outstanding.
□  I have attached a certified copy of my criminal history. 

□  I authorize the Justice of the Peace Court to deliver court orders in my case to my e-mail address instead of my mailing address. My e-mail address is______________________________. 








__________________________________ 









PETITIONER SIGNATURE

SWORN TO AND SUBSCRIBED 
BEFORE ME THIS DATE: __________________________

NOTARY PUBLIC: _________________________________ 
JUSTICE OF THE PEACE COURT OF THE STATE OF DELAWARE 

BACKGROUND CHECK INFORMATION 
FOR ADULT EXPUNGEMENTS
Any individual seeking an expungement of records relating to a violation of 4 Del.C. §904 (e) and/or (f), must obtain and attach a copy of their Certified State Criminal History to their petition. To obtain a copy of the Certified State Criminal History, you must report to one of the State Bureau of Identification (SBI) locations listed below:

New Castle County

Delaware State Police – Troop 2

100 Lagrange Avenue

Newark, DE 19702

1-800-464-4357 OR (302) 739-2528

(APPOINTMENT REQUIRED)
Kent County

Blue Hen Mall and Corporate Center – Suite 1B
655 Bay Road

Dover, DE 19901

(302) 739-5871

(NO APPOINTMENT NECESSARY)

Sussex County

Thurman-Adams State Service Center

Room 202

546 South Bedford Street

Georgetown, DE 19947

(302) 856-5340

(APPOINTMENT REQUIRED)

You will incur a cost at SBI to obtain your Certified State Criminal History. New Castle and Kent Counties will accept CASH, MONEY ORDER, or CREDIT (DEBIT, MASTERCARD & VISA) as payment.  Sussex County will only accept MONEY ORDER or CREDIT as payment.

Personal checks will not be accepted at any location
JUSTICE OF THE PEACE COURT OF THE STATE OF DELAWARE 

IN AND FOR _____________ COUNTY

COURT #____

In the interest of:

Petitioner: _______________________________________
Case Number: ____________________

Address:   _______________________________________
Date of Birth:  ____________________ 


     _______________________________________        Phone:      _____________________








Date of Offense: __________________

ORDER

Having considered the petition of _____________________________ for expungement of records related to entering or remaining in a package store or underage possession or consumption of alcohol, pursuant to 4 Del.C. §904(o), and having reviewed the file on the above-captioned case to ensure that the matter is eligible for expungement, the record of charges for case number____________________ as to _____________________________  shall be expunged from the records of this court in accordance with the provisions of 4 Del.C. §904(o).

Additionally, all documents and/or information contained in DMV records, and any other court’s records relating to the above mentioned charge shall be expunged and removed from the files and placed in the control of the Expungement Unit of the State Bureau of Identification.

Upon the expungement of such records the State Bureau of Investigation shall take all necessary steps to ensure that the expunged records or the information contained therein is not released for any reason except as specified in 4 Del.C. §904(o).

__________________________________________

________________________

Justice of the Peace






Date

Cc: 
SBI


DMV

 JUSTICE OF THE PEACE COURT OF THE STATE OF DELAWARE 

IN AND FOR ______________ COUNTY

COURT #____

In the interest of:

Petitioner: _______________________________________
Case Number: ____________________

Address:   _______________________________________
Date of Birth:  ____________________ 


     _______________________________________         Phone:      _____​     ________________

Date of Offense:___________________

ORDER

Having considered the petition of _____________________________ for expungement of records related to entering or remaining in a package store or underage possession or consumption of alcohol, pursuant to 4 Del.C. §904(o), and having reviewed the file on the above-captioned case and the petitioner’s criminal history, the Court denies the petition for expungement for the following reason(s):

□  The petitioner was not under the age of 21 at the time of the offense; 

□  The petitioner is not age 21 or older as of the date of this petition;  

□  The petitioner has not complied with the sentencing order in the referenced case; 

□  The petitioner has had an additional charge(s) pursuant to 4 Del.C. §904 or any similar  

      offense under any county or municipal code, ordinance or regulation that remains 
      outstanding.
□  The petition was not notarized.
□  Other: _________________________________________________________________


_____________________________________________________________________

__________________










Justice of the Peace







Date

� This Policy Directive does not address mandatory expungements pursuant to 11 Del.C. §4373 or discretionary expungements pursuant to 11 Del.C. §4374(a), for which a petitioner applies for expungement of cases, “terminated in favor of the accused” through Superior Court.


� Any person under the age of 18, charged with 4 Del.C. §§904(e) or (f), will have an adjudication in Family Court and would petition Family Court for an expungement.


� 4 Del.C. §904(o)


� 4 Del.C. §904(o)


� 4 Del.C. §904(o)


� 11 Del.C. §4374(f)


� 11 Del.C. §4374(f)
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