ADMINISTRATIVE DIRECTIVE
OF THE COURT OF COMMON PLEAS OF THE STATE OF DELAWARE
NO. 2019-1
REGARDING INTERIM SPECIAL RULE OF CRIMINAL PROCEDURE
FOR PRETRIAL RELEASE

This 14" day of January, 2019, I'T IS HEREBY DIRECTED:
I. Application of DELPAT

A. DELPAT applies to the following cases ot offenses Whel,} bail is being imposed on the first
instance:!

(i) Title 11 offenses;
() Traffic offenses;
(iii) Title 16 offenses;
(iv) Title 4 offenses;

(v) Cases where the defendant is entitled to bail review following detention greatet than
72 hours;’ and

(vi) Any case in which bail is reviewed or modified without a triggering violation.
B. DELPAT does not apply in cases ot offenses involving the following circumstances:

(1) Violation of ptobation;

(i) Violation of a condition of bail imposed pursuant to a DELPAT analysis;

(1if) Where the defendant is retutned on a capias in that case;

(iv) Where the domestic violence assessment is available and the referral protocol is
triggered,;

(v) Signal offenses and violations of 21 De/ C. § 4177(d)(3)—(7); and

(vi) Where the initial bail was set on a signal offense and there was no modification of the
signal offense when transferred to the Coutt of Common Pleas.

C. Where the conditions of release otdered are in accordance with the DELPAT
tecommendation, the following documents must be completed:

() the Judicial Responses to DELPAT Initial Recommended Response Form (Exhibit A)
and the Delaware Pretrial Assessment Tool Form (Exhibit B); and

(1) if pretrial services are ordered, the Pretrial Services Referral Form (Exhibit C).

If bail is imposed by the previous court and not subject to bail review under Section I(A)(v), then
there is no need to address bail a second time.

©  When bail is to be imposed for these offenses, DELPAT is to be individually run.

Such teview shall occur within ten days from the date of detention.



I1. Deviations from DELPAT Recommendation®

A. Less Intensive Conditions. Where the conditions of release are less restrictive than those
recommended by DELPAT, the reason must be stated on the record and the following
documents completed:

() the Judicial Responses to DELPAT Initial Recommended Response Form (Tixhibit A)
and the Delaware Pretrial Assessment Tool Form (Exhibit B); and

(1) if pretrial services are ordered, the Pretrial Services Referral Form (Exhibit C).

B. More Intensive Conditions. Where the conditions of releasc are more restrictive than those
tecommended by DELPAT, the following documents must be submitted together to the
Chief ]udge5 no later than the following business day:

@) Otrder Imposing Mote Intensive Conditions of Relcase Than Initial Recommended
Response (Exhibits D or E),° conforming to the following requirements:
a. The order must include a written explanation as to why the more intensive

conditions of release are the least restrictive conditions of release necessary to
address the specific tisk of pretrial failure at issue;

b. All fields within the Order must be typed;

(i) the Judicial Responses to DELPAT Initial Recommended Response Form (Exhibit A)
and the Delaware Pretrial Assessment Tool Form (Exhibit B); and

(i) if pretrial services are ordered, the Pretrial Services Referral Form (Iixhibit C).

A Decision-Making Process Overview flowchart is attached tor your reference (Exhibit F). If
any ptovision herein is in conflict with the directives of the Delaware Supreme Coutt regarding
implementation of the Bail Reform Act, including but not limited to the Order Regarding Interim
Special Rule of Criminal Procedure For Pretrial Release, the directives set fo;:‘th by the Delaware
Supreme Coutt shall apply.

This Directive is effective January 14, 2019.
BY THE CHIEF JUDGE

/s/

.

It the conditions of release are set in adherence with the DELPAT recommendation, no additional
documentation is required. '

Wherever this Directive requires submission to the Chief Judge, such shall be sent via electronic
mail to: CCP_DELPAT.OVERRIDES@state.de.us.

Otdets Imposing Mote Intensive Conditions fall into one of two categories: (1) Upon Motion by
the State (Exhibit D), and; (2) Upon Initiative of the Court (Exhibit E).



EXHIBIT A



Judicial Responses to DELPAT Initial Recommended Response

Conditions of Release assigned as indicated by the DELPAT Initial Recommended

Response.

Less Intensive Conditions of Release than indicated by the Initial Recommended

Response of Risk hgsessment Matrix asslgned due to;

—
—

L1

L2

L3
L4
L5

L6
L7

The court making specific findings that less intensive conditions
would be adequate to reasonably assure the defendant's appearance at
court proceedings, public safety, and that the defendant does not
obstruct justice.

Community BSupport and resources available for defendant’'s welfare;
employment, financial resources, treatment services available, family
ties, etc.

Defendant to be released into custody of <family, friend, non-profit
agency or other responsible party.

Defendant is currently engaged in mental health or substance abuse
services.

Defendant faces a presumptive non-custodial sentence if convicted.

Lack of evidence for probable cause/low likelihood of coqviction.
Other:

More Intensive Conditions of Release than indicated by the Initial Recommended

Response of Rigk Assessment Matrix assigned due to:

M1l

M2

M3

M4

M5

Mé

M7

Domestic Violence Lethality Assessment protocol triggered.

The defendant is charged with a Signal offense.

Risk to public safety due to defendant being a recidivist impaixed
driver.

The court making specific findings that the defendant poses a
demonstrated and specific rigk of flight in the current case.

The court making specific findings that releasing the defendant with
less intensive conditions of release would pose a substantial danger
to public safety.

The court making specific findings that the defendant has in the
current case threatened to, attempted to, or already obstructed justice.
Other:

12/28/18 13:19 GJ755 Us KKEL KP2P 9806021042



EXHIBIT B



COURT OF COMMON PLEAS8 OF THE BTATE OF DELAWARE
IN AND POR New Cantle CQUNTY.

DELAWARE PRETRIAL ABBEHOSMENT TOOL

Dafendant: PAN, PETER Uniform Came No.s 9806021042
Aliap....1 Date of Bizth.,.: 01/29/199a

8BI No...) T0749674

1. The Pailure to Appesar Soale ecores range from 0 to 6. The Risk Pactors
and Waights are as follows:

Welghta Risk Factozs .

&. 0 N Any prior probation aupervision in the past 10 yasara: (Cmno; luyes)

b. 0 0 Total nuxber of prior FTAx in the past year: (D=none; l=1l) 2«2 Or mo
re)

@, 0 00 Total mumber of prior PTAs in the past 10 years) (Osnons; lul; 22 o
¥ moxe) f

d. 0 N Current arrest inolude at leaset 1 charge of larcsny/stolen vehiale:
(0enoy loyss) *

0 8UD TOTAL

2. The New Criminal Activity Scale scorss range fzom 0 to 9. The Rigk Faotors
and Weights are as follows: '

¥Weights Risk Pactors

a, 1 Y Any pending omse: (0=no) lwyen)

b. 2 03 Any priox convictions: (Omnone) 1l=l; 242 or nozre)

o, 2 4 Any prioxr miademeancr arrests in the pawt 2 years) {(O=none; 2=1 or n
ora)

d, 0 0 Any prior probation supsrvisionmss (Ownone; lel or nmors)
@. 1 00 Age st fizst arxest: (0w20 or older) lel9 or younger)
£. 0 0 Any prior failures to appeazs (0=none; 1wl or more)
g. 0 00 Any priox violent® gonviction w/in past 5 years: (0=0 prior violemt
coavictions, 1sl+ prior violent coavictions)
6 SUB TOTAL

3. Lethality Assessment Indicatew:

= Viatim Soresnad In = Vigotim Not Soreensd In - Not Available
DEL PAT NCA NCA NCA NCA NCA NCA NCA NCA NCA HCA
0 1 2 3 4 5 6 7 8 9

FTA ---o---;.......-]..-....--i-.....-.l...---|_~.....]..-.~.| b 4 [+ov-=a)emmcacmonuny
¥TA ""1“'l"”"l"""f’““" ]..-...[.--...f.a.-..].-...-l...-..‘..lv..-..|.._..--.
PTA "'3"'1"'""*|"""|'”“'|"'""l"““l'"'"l"""l"""' TR e
FTA -...3--_] ELE T T e (--u.-.l.-----l.....,|.‘....|.-..‘-.[..-..-|-..-...|........-
FTA ""“"I""“I‘"“""‘"i"""“|""“"‘I"'"“]""'""'I"‘"“"‘["""""'l”‘“‘"l“"‘""
gt el el RCTE R ETETTY EEERERY FRTETY (SR (Rspysey PP (S PR

PTA ---5...].......|........E-.-.....|..--..[w.-..|....-.-|_..-.....;....... |,-......|.........

Soore: _ Conditioas Assigned by DELPAT Leas Intensive Conditions _ More Intensive Conditions
Reason for Override of Conditions:

Judge: . ) Dater




EXHIBIT C



COURT OF COMMON PLEAS OF THE STATE OF DELAWARE
IN AND FOR Select COUNTY

PRETRIAL SERVICES REFERRAL

DEFENDANT NAME:
CASE NUMBER:

Pretrial Supervision Level will be determined by the Department of Corrections (DOC). While released on
bond, the defendant shall be placed on Pretrial Supervision subject to the following special conditions:
|:] Do Not Drive a Motor Vehicle until case is fully disposed [11 Del. C. § 2108(c)]

[_] Domestic Violence Evaluation

[ Mental Health Evaluation

[:l Relinquish Firearms

] No Contact with Anyone Under the Age of 18 until the case is fully disposed [11 Del. C. § 2108 (b)]
"] No Contact with

[] No unlawful Contact with

Other Special Conditions as follows anly if:

[:] (1) The DOC has recommended the conditions, or

(] (2) “The court finds by clear and convincing evidence that the conditions of release are necessary to
reasonably assure public safety and are tailored to the specific risk posed by the defendants refease and
the court reports its finding” to the Chief Judge.!

[] Substance Abuse Evaluation and Testing
[“IMonitored curfew
[_] Etectronic monitoring

[[] order to Override Attached

Date: January 4, 2019

The Honorable Judicial Officer Table

Defendant is to report in person to the Pretrial Services Office indicated below by 9: 00 a.m. the first
business day after release.

D New Castle County D Kent County |:| Sussex County

314 Cherry Lane 511 Maple Parkway Admin Services
Wilmington De 19801 Dover De 19904 22883 DuPont Blvd
Phone: (302) 577-3443 Phone: (302)739-5387 ° Georgetown De 19947
Fax: (302) 577-7471 Fax: (302) 739-6198 Phone: (302) 856-5795

Fax: (302) 856-5133

! Supreme Court Rule 52 (1) (3) (h)

Criminal Form GJ753 Rev 1/4/19



EXHIBIT D



IN THE COURT OF COMMON PLEAS FOR THE STATE OF DELAWARE
IN AND FOR
[]NEW CASTLE COUNTY [ | KENT COUNTY [JSUSSEX COUNTY

STATE OF DELAWARE DOB:
Case No.:
VS. Offense(s):

N N N’ N e’

ORDER IMPOSING MORE INTENSIVE CONDITIONS OF RELEASE THAN INITIAL
RECOMMENDED RESPONSE UPON MOTION BY THE STATE

The Court, having reviewed the affidavit filed by the State documenting the factual basis for the
State’s request for more intensive conditions or release, has ordered for more intensive

conditions of release than the initial recommended response. The Court has made a special
finding that:

[J The defendant poses a demonstrated and specific risk of flight in the current case

[] Releasing the defendant with less intensive conditions of release would pose a
substantial danger to public safety

[C] The domestic violence assessment is not currently available to the Court,
but the referral protocol would have been triggered had the domestic
violence assessment been provided

[[] The defendant has in the current case threatened to, attempted to, or already
obstructed justice

The Court has made these findings in response to a special showing by the State that explicitly
requests more intensive conditions of release than the initial recommended response, and is not
making these findings sua sponte.

The Court further finds that the more intensive conditions of release requested by the State are

the least restrictive conditions of release necessary to address the specific risk of pretrial failure
at issue for the following reason(s):

SO ORDERED, THIS DAY OF Select, 2019.

Judge/Commissioner

Cc: Chief Judge Alex Smalls
File Criminal Order 00002 Rev 1/11/19



EXHIBIT E



IN THE COURT OF COMMON PLEAS FOR THE STATE OF DELAWARE
IN AND FOR
[[JNEW CASTLE COUNTY [ KENT COUNTY [ JSUSSEX COUNTY

STATE OF DELAWARE DOB:
Case No.:
VS, Offense(s):

ORDER IMPOSING MORE INTENSIVE CONDITIONS OF RELEASE THAN INITIAL
RECOMMENDED RESPONSE UPON INITIATIVE OF THE COURT

The Court has ordered for more intensive conditions of release than the initial recommended
response. The Court has made a special finding that:

[J The defendant poses a demonstrated and specific risk of flight in the current case

[J Releasing the defendant with less intensive conditions of release would pose a
substantial danger to public safety

[J The domestic violence assessment is .not currently available to the Court,
but the referral protocol would have been triggered had the domestic
violence assessment been provided

[J The defendant has in the current case threatened to, attempted to, or already
obstructed justice

The Court made findings of fact on the record supporting its conclusion that requiring more
intensive conditions of release without a special showing by the State is necessary to address the
specific risk of pretrial failure at issue.

The Court finds that these more intensive conditions of release are the least restrictive conditions

of release necessary to address the specific risk of pretrial failure at issue for the following
reason(s):

SO ORDERED, THIS DAY OF Select, 2019.

Judge/Commissioner

Cc: Chief Judge Alex Smalls
File Criminal Order 00001 Rev 1/11/19



EXHIBIT F
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Are any of thie charges signal offenses?

See Schedule 5.28. If yes, any type of
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3 |

Has the referral protocol for domestic violence been _
triggered? .

\J

| tf yes, secured or cash enly bond is
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_

@

Are any of the charges a DUI?

Apply Rule 5.2[h){2)(C) if defendant has
been convicted of a DUI at least 2 times

v
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DELPAT Score

NCA Risk Score

0 1 2 3 4 5 6 7 8 i 89

FTA Risk Score

What is the DELPAT score?

The first component of the decision making process is the “DELPAT Scoring Response Matrix” (Matrix). The computer will auto-populate
the Matrix by marking the block that corresponds to the nexus created with the scores assigned on the FTA Scale and the NCA Scale. This block is
assigned to one of three (3) tiers of release conditions:

1) Green Tier: Release with no conditions other than those mandated by statute?, on a conditions of release bond, with the exception
that a no-contact order with a specified victim and/or witness may be included;

2) Blue Tier: Release with additional self-monitored conditions, on 3 conditions of release bond not guaranteed by financial terms; and

3) Orange Tier: Release with appropriate conditions and a court order to report to pretrial supervision, monitored through the

Department of Correction (DOC), on a conditions of release bond not guaranteed by financial terms. Pretrial Services will now also be

available for adults with cases transferred to Family Court.

IMPORTANT NOTE: NO BLOCK ON THE MATRIX CORRESPONDS TO THE USE OF A MONETARY CONDITION OF RELEASE.




Signhal Offenses

The presence of a charge found an the signal offense schedule deems the defendant eligible for release with a monetary condition
regardiess of the DELPAT score presumption.

This schedule includes charges in the following categories {see schedule for specific charges)

Any Class A felony;

Certain Title 11 Class B felonies;

Possession of a Firearm by Persons Prohibited under 11 Del. C. § 1448 and certain circumstances;

Any violent felony allegedly committed while the defendant is pending adjudication on a previously charged violent felany, as

defined by 11 Del. C. § 4201(c);

5. Any violent felony, as defined by 11 Del. C. § 4201(c), allegedly committed against the petitioner with an active Protection From |
Abuse (PFA) order against the defendant; |

6. Any violent felony, as defined by 11 Del. C. § 4201(c), allegedly committed while the defendant is pending adjudication on a
previously charged offense of DV, as defined by 11 Del. C, § 1448(a)(7), allegedly committed against the same victim;

7. Any offense of domestic violence as defined by 11 Del. C. § 1448(a)(7), allegedly committed while the defendant is pending |
adjudication on a previously charged violent felony, as defined by 11 Del. C, § 4201(c), allegedly committed against the same
victim;

8. One of the following Title 11 Class C, D or E felonies:

* §607 - Strangulation (Class D ar E)
* §612 - Assault in the second degree provided that the defendant allegedly caused serious physical injury to the victim
or caused physical injury to a peace officer, as defined by 11 Del. €. § 1901 (Class C or D).

9. Any offense that alleges possession of a Tier 4 or Tier 5 quantity of a Schedule | or Schedule Il narscotic;

10. The domestic violence assessment indicates that the referral pratocol has been triggered;

11. Any felony level charge of 21 Del. C. § 4177.

Swhp

. If such charges or circumstances exist in the present case, the defendant is deemed to be eligible for release on a monetary condition— no

_ matter the defendant’s original DELPAT score — and the judge may impose a financial condition, on a secured conditions of release bond or
a fully secured conditions of release bond, that sufficiently reduces the risk to the community that the release of the defendant would pose.
A judge, on its own initiative or in response to a specific showing from the State, has the discretion to impose either non-monetary

| conditions or a monetary condition for these charges or circumstances. A judge shall document the reasons for any monetary condition
of release. .

|
|




Domestic Violence and DUI

Has the referral protocol for domestic violence been triggered?

Section 3 of the DELPAT contains the Lethality Assessment

This is based upon an empirically-developed lethality assessment instrument known as the “Domestic Violence Lethality Screen
for First Responders.” The instrument’s purpose is to assess the likelihood or predicted severity of future violence against the alleged
victim. The correlating response will be auto-populated by the DELJIS system as follows:

a) Victim screened in;
b) Victim not screened in; or
c) Not available.

A check for “Victim screened in™ indicates that the referral protocol has been triggered. When the referral protocol is
triggered, based upon the victim’s answers to the questions on the instrument, the police officer is to inform the alleged victim of
the high danger assessment and to offer the alleged victim the opportunity to be screened by a hotline counselor for assistance. If
the referral protocol has been triggered, the “initial recommended response is to release the defendant subject to a secured conditions

| of release bond or a fully secured conditions of release bond, mandatory conditions of release. .., and any other conditions of release
| mecessary to reasonably assure public safety.”

Are any of the charges a DUI?

_
- Interim Rule 5.2(h)(2)(C): Risk to public safety from recidivist impaired drivers. In cases where the defendant bas been charged
t with violating 21 Del C. § 4177(d)(3)-(7). the court shall consider the frequency and recency of past convictions for violating 21

- Del. C. §4177. Based upon these considerations, the initial recommended response shall be to release the defendant subject 10
- either:

(i) an unsecured conditions of release bond and non-monetary conditions of release, for which the defendant or a surety
on the defendant’s behaif shall be financially responsible, that are sufficient to protect the public from the sever harm that could

- result if the defendant again violates 21 Del, C, § 4177 before trial, and taking into account the availability of the devices or

measures, such as a requirement that the defendant:
(I) wear a monitor that records whether the defendant has consumed alcohol;
(11) install an ignition interlock systern on his or her vehicle; or
MM_N comply with any other conditions of release tailored to address the specific risk that the defendant will recidivate
re trial; or
(i) where the defendant is not willing to take financial responsibility for the cost of the conditions of release required by
| the court under clause (i), a secured conditions of release bond. under the standard set forth in paragraph (B) of this paragraph.




mﬁoom.m_. Wroﬁmsm\ Special Finding

Has the state made a spedal showing requesting more intensive conditions than recommended by the above answers?

Judges shall not everride and require more intensive conditions of release than the initial recommended response indlicates based on

the risk that the defendant will fail to appear at court proceedings, would pose a substantial danger to public safety, or would obstruct justice
unless:

1)
2)

The State makes a speciol showing supporting its conclusion that the defendant poses the risks above; and
The court makes speciol findings supporting its conclusion that the defendant poses the risks above,

A) A special showing is a submission to the court by the State that:

1)
2}

3)
4)

explicitly requests more intensive conditions of retease than the initial recommended response;

explains why the more intensive conditions of release requested by the State are the least restrictive conditians of release
necessasy to address the specific risk of pretrial failure at issue;

includes an affidavit documenting the factual basis for the State's fequest for more intensive conditions of release; and
satisfies any subject-specific requirements of this rule.”

B) Spedal findings are "specific findings of fact and conclusions of law made by the court that:

1)
2)
3)

4}

state that the court is making these findings in response ta a special showing by the State that explicitly requests more
intensive conditions of release than the initial recommended response, and is nat making the findings sua sponte;
explain why the more intensive conditions of release requested by the State are the least restrictive conditions of release
necessary to address the specific risk of pretrial failure at issue;

reference the affidavit filed by the State documenting the factual basis for the State’s request for more intensive
conditiens of release; and

satisfy any subject-specific requirement of this rule.”

C) (f the judge determines that more intensive conditions of release are necessary based on the risk that the defendant will ebstruct
justice by “intimidating witnesses or taking other steps that obstruct justice and the ability of the judicial system to hold a fair
trial,' the judge shall presumptively order a conditions of release bond guaranteed by financial terms or a conditions of release
bond guaranteed by financial terms secured by cash only in “an amount that is substantial enough to sufficiently:

1)
2)

deter the defendant from obstructing justice; or

ensure that the surety will supervise the defendant intensely enough to reasenably assure that the defendant does not
obstruct justice




Has the state made a special showing requesting more intensive conditions than recommended by the above answers?

Judges shall not order an override for more intensive conditions of release based upon “any factor fully or substantially included in -

_ the pretrial assessment, the domestic violence assessment, or this rule (Interim Rule 5.2) absent 3 speciol finding that there is a compelling
| reason indicating that the pretrial assessment, the domestic violence assessment, and this rule do not adegusately account for the factor.
Factors in this category needing a special finding include:
1) the nature and circumstances of the crime charged;
| 2) whether a firearm was used or possessed;
“ 3) the possibility of statutary mandatory imprisonment;
4) the defendant’s record of convictions;
5) the defendant's histary of amenability to lesser sanctions;
6) the defendant’s history of breach of release; and

P 7) the defendant’s record of appearances at court proceedings or of flight to avoid prosecution or failure to appear at court
| proceedings.”

Judges shall not order an override for more intensive conditions of release by giving weight to statutory factors that were “tested, and -

e e e e e e e

! found to lack a sufficiently strong correlation with the defendant’s risk of pretrial failure. The rule therefore prohibits the court from giving

weight to these factors. Factors in this category include:
m 1) the defendant’s employment;
2) the defendant’s custody status at the time of the offense; and
3) the defendant’s length of residence in the community.”

ludges shall not order an override for more intensive conditions of release by giving weight to statutory factors that have not been
| tested, but are suspect of presenting a risk of racial, gender, or wealth bias, “except by making speciol findings, that considering the factor |

does not create disparities based in race, gender or wealth. Factors in this category include:
1) the defendant’s family ties;
2} the defendant’s financial resources; and
3) the defendant's character and mental condition.”

The judge may, however, consider the defendant’s financial ability to furnish the monetary terms necessary to guarantee the bond
and set the amount accordingly.

However, according to interim Rule 5.2(n), judges are permitted to override to more intensive conditions of release than the initial
recommended response sua sponte (without a special showing by the State), if the judge:

1) makes special findings, including any applicable factor-specific special findings (all factors listed in the last 3 paragraphs
above);

2) documents the findings of fact in an *Order to Override” supporting the judge’s conclusion that req uiring more intensive
conditions of release without a special showing by the State is necessary to address the specific risk of pretrial failure;

3) holds a hearing upon request by the defendant, at which time the defendant and the State can address the judge’s basis

for requiring more intensive conditions of release and the judge’s use of any covered or suspect factor.

|



Decision-Making Process Paperwork

Always Complete the Judicial Responses to DELPAT Initial Recommended Response

| Judges will select one of the following:

Conditions of Release assigned as indicated by the DELPAT Initial Recommended Response.
Less Intensive Conditions of Release (with selection)

More Intensive Conditions of Release (with selection)

OcE_u_QmHo Pretrial Services Referral form only if ordering the defendant to pretrial services.

If you have checked off the top 3 boxes on the judicial response to DELPAT under more intensive

conditions, you do not need to complete the Order to Override

: b Domestic Violence Lethality Assessment protecol triggered.
The defendant is charged with a Signal offense.
SO ORDERTOIONEREIDE Risk to public safety due to defendant being a recidivist impaired driver

Complete the Order to Override Presumptive Bail Decision only if ordering more intensive conditions

recommended by the DELPAT and Supreme Court Interim Rules 5.2,53and 54
Must indicate that a special showing has been made by the state and the court has made a special
finding; OR

The court, sua sponte, has made a special finding; AND
State findings and reasons with specificity

than
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