LEGAL MEMORANDUM 09-286
TO:

ALL JUSTICES OF THE PEACE

FROM:
ALAN G. DAVIS



CHIEF MAGISTRATE

DATED:
AUGUST 21, 2009
RE:
STATUTORY changes TO THE CONSEQUENCES FOR driving under the influence 

On July 13, 2009 House Bill 152 and Senate Bill 177 went into effect, changing some of the consequences for driving under the influence. These provisions apply to all violations that occur on or after the effective date.  The most significant changes relate to the monetary and Level V penalties for DUI offenses and license reinstatement conditions for those enrolled in the IID diversion program. This memorandum identifies these changes.
Enhanced Penalties for First and Subsequent DUI Offenses (21 Del. C. §4177)

Below is a chart indicating the changes to 21 Del. C. §4177(d) relating to the monetary and Level V penalties for first and subsequent DUI offenses:

Comparison of Fines and Level V Sentence for 21 Del. C. §4177(d)
	
	Old §4177(d)
	New §4177(d)

	First Offense
	Fine: $230 to $1150
	Fine: $500 to $1500

	Second Offense
	Fine: $575 to $2300
	Fine: $750 to $2500

	Third Offense
	Fine: $1000 to $3,000
	Fine: $1500 to $5000

	Fourth and 

Subsequent Offense

(E Felony)
	Fine: $2000 to $6000

Level V: Not less than 2 years nor more than 5 years; minimum mandatory sentence of 6 months
	4th Offense

(E Felony)
	Fine: $3000 to $7000
Level V: Unchanged

	
	
	5th Offense

(E Felony)
	Fine: $3500 to $10000

Level V: 3-5 years

	
	
	6th Offense

(D Felony)
	Fine: $5000 to $10000

Level V: 5-8 years

	
	
	7th and 

Subsequent

 Offense
(C Felony)
	Fine: $10000 to $15000

Level V: 10-15 years

	
	
	Minimum Mandatory
	Unchanged for all new offense levels


In addition to the changes noted above, 21 Del. C. §4177(d)(6), pertaining to DUI offenses by persons under the age of 17, was changed to mirror the adult penalty section fines for first and second offense. 
First Offenders (21 Del. C. § 4177B)
Prosecution Fee


Apart from the enhanced penalties for §4177 DUI offenses, the legislative changes provided for the imposition of a prosecution fee of $250 associated with the first offender election of 21 Del. C. §4177B(a). Whereas the statute previously read, “For the purposes of this section, the costs of prosecution are court costs as established by the appropriate court schedules,” the new language reads, “For purposes of this section, the costs of prosecution shall be $250 and any additional costs as established by the appropriate court schedules.” 

Under this provision, the costs of prosecution are no longer viewed as the amount of court costs, but a separate and additional fee of $250. While the statute states earlier in (a) that, “if a person applies for or accepts the first offense election under this section, such act shall constitute agreement to pay the costs of the prosecution for the case, and the court shall assess such costs and impose them as a condition of probation,” it still may be within the inherent authority of the court to suspend the condition of probation, as justice requires. One such example may be where the prosecution has reviewed a case and authorized a plea offer that includes the first offender program, but the prosecution does not actually appear at arraignment or trial. Such suspension of the cost should be weighed against the legislature’s stated intention that the costs of prosecution should now be borne by the defendant electing the first offender program.


Note that, though DelJIS is in the process of creating a new field for these fees, until such time as that work is completed, the prosecution costs should be added to and placed in the field for regular court costs.

Eligibility Criteria

The eligibility criteria for the first offense election remain essentially the same, with one exception.  The 2007 amendment to the statute specified that the offender’s blood alcohol concentration must be less than .15 at the time or within fours hours of driving.
  Under subsection (f) of the first offenders election statute, the prosecution may waive certain enumerated conditions to allow a non-compliant offender to take advantage of the program’s provisions. With the 2009 amendment, a BAC of .15 or greater is no longer waivable by the prosecution. Instead the provisions of §4177B(g) – FOE-IID – and §4177C(c) will apply to such cases, meaning that any offender otherwise eligible for the first offender program, but having had a BAC of .15 or greater must now take the FOE-IID program and are subject to the new conditional license provisions set forth below.
Conditional Licenses (21 Del. C. § 4177C)
Old Subsection (c) rewritten and it and remaining subsections redesignated (d) et seq.

The 2007 amendment of §4177C revised subsection (c) dealing with those convicted of a first offense under §4177(d) with a BAC of .15 or greater.  The 2009 amendment further changes those recent provisions and redesignates subsection (c) as subsection (d) to make room for the FOE-IID provisions noted in the next portion of this memo. The remaining subsections are also reordered accordingly. The prior language of the subsection gave an offender the right to obtain an IID after conviction for a first DUI offense. Now, a first offender enrolled in a course of instruction and program of rehabilitation pursuant to §§ 4177B(g) and 4177D “shall be permitted to apply for an ignition interlock license” so long as: 1) at least 45 days has elapsed since the effective date of revocation, and 2) the offender surrenders all licenses to the Division of Motor Vehicles (“DMV”) prior to the issuance of the IID license. This conditional license is now further limited to driving to and from work, school, alcohol treatment programs, and the interlock service provider.
 New Subsection (c)  
This new subsection was written to address FOE-IID eligible defendants who do not qualify under subsection (b) of §4177C because their BAC level was .15 or greater or they refused a chemical test. Under the new law, a defendant sentenced under § 4177B(g) who is enrolled in a course of instruction and/or program of rehabilitation pursuant to §4177D and whose BAC exceeded that level shall have an ignition interlock device installed on at least one vehicle the offender owns
 for a period of at least six months. The offender may be eligible to apply for an IID license if: 1) at least one 45 days has elapsed since the effective date of revocation, and 2) the offender surrenders all licenses to DMV prior to the issuance of the IID license. The limitations on driving locations do not apply to FOE-IID. 

To better understand the impact of these changes, attached is a copy of two charts created and used by DMV in their administrative hearings, showing the length of wait before IID license eligibility, and the mandatory IID licensure period for both FOE and §4177 convictions.
� 21 Del. C. §4177B (a)(4).  The pre-2007 version of this subsection allowed a BAC of less than .16. 


� If the offender has no vehicle registered in his or her name, the device may be installed on a vehicle owned by another person.
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