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SETTING AND USE OF FORCE REGARDING BLOOD DRAWS

Two relatively recent case decisions from the Superior Court, penned by Judge Joseph Slights, may be useful in giving further understanding of the limits of the Delaware’s Implied Consent Law.  Attached please find copies of State v. Cardona, 2008 WL5206771 (Del.Super.) and State v. Crespo, 2009 WL1037732 (Del.Super.).  Both cases examine the Constitutional--both United States and State--and the statutory limitations of the process used to obtain blood samples obtained in DUI cases under the Delaware implied consent statutes.  
The Delaware implied consent statutes provide for constructive consent on the part of any operator of any motor vehicle in the State to submit to testing for alcohol or other controlled substances where the officer has probable cause to believe the person was operating that vehicle in violation of 21 Del. C. §4177.  The operative statutes are 21 Del. C. §§2740-2742.  They allow that a person may be required to submit to chemical testing and may not refuse to submit to that testing unless informed that “if testing is refused the person’s driver’s license and/or driving privilege shall be revoked for a period of at least one year.” 21 Del. C. §2742.  Unless informed of that penalty, an officer may require the driver, without further consent, to submit to such testing and may “take reasonable steps to conduct such tests…thereby invoking implied consent law” Id.  As the Court notes in Cardona, “stated differently ‘the person suspected of drunk driving has no right to refuse testing’” unless the officer has first informed the defendant of the penalty for refusal. Cardona at 4, quoting Seth v. State, 592 A.2d 436 (Del. 1991).  
The Cardona case examines the propriety of performing such tests in a non-medical setting, ultimately determining that a blood draw conducted at a police station is not, per se, unreasonable under the Delaware and United States Constitutions.  The Crespo case, while also addressing the issue of non-medical setting blood draws, turns essentially on the issue of reasonable force necessary to conduct the blood draw.  
State v. Cardona


In the Cardona case, a defendant was arrested for a hit and run accident and was detained under suspicion of driving under the influence.  Upon arriving at the police station, the arresting officer placed the defendant in an interview room and called an outside medical service to the station to draw a sample of the defendant’s blood.  The officer informed the defendant that a phlebotomist would draw his blood and though the defendant did not overtly consent to the blood draw, neither did he object.  The blood draw proceeded without incident with the phlebotomist providing the arresting officer with two vials of blood.  Prior to trial, the defendant moved to suppress the blood claiming, first, that probable cause did not support the seizure of the blood sample and second, the “reasonableness” requirements of the Fourth Amendment, Delaware’s Constitution and the Delaware’s Implied Consent Statute were violated when the police officer directed the phlebotomist to draw his blood in a non-medical environment.  
The Court went on to examine whether probable case existed and, in examining the totality of the circumstances surrounding the arrest, subsequently concluded that probable cause did exist for the arrest and the blood draw.  The Court then turned its attention to the reasonableness requirement of the United States and Delaware Constitutions and the validity of the implied consent statute in the face of a blood draw in a non-medical setting.  The Court examined the reasonableness under the analysis of the United States Supreme Court in Winston v. Leaf, 470 U.S. 753 (1985).  “The determination of reasonableness involves a balancing of the ‘extent of the intrusion upon the individual’s interest and personal privacy and bodily integrity’ and the ‘community’s interest in fairly and accurately determining guilt or innocence’ when considering the extent in which blood drawing intrudes upon a suspect’s personal privacy and bodily integrity, the United States Supreme Court has found that blood tests are ‘slight intrusions of the kind which millions of Americans submit to as a matter of course nearly everyday’”. Cardona at 6-7 quoting Winston.  The Superior Court weighed the interest of the State and public and states, “conversely it is generally accepted that the community has a compelling interest ‘in the scientific determination of intoxication, one of the great causes of the moral hazards of the road’…In the DUI context, the Court has taken note of the fact that ‘the percentage of alcohol in the body begins to diminish shortly after drinking stops, as the body functions to eliminate it from the system’ under these circumstances, law enforcement officer are justified in attempting promptly ‘to secure evidence of blood alcohol content’” of the suspect.  Cardona at 7 (Internal citations omitted).
Having been satisfied, under the Constitutional analysis, that it is overall reasonable to acquire blood draws, the Court then turned its attention to whether the setting of the blood draw being a police station rather than a medical facility was of any significant importance.  The Superior Court states “in reaching the conclusion that the Fourth Amendment does not require police to draw blood in the hospital or other medical setting, Courts have noted the absence of evidence in the record that drawing blood in a non-medical environment presents any danger to the suspect’s health or safety indeed, ‘blood is commonly withdrawn in non-sterile environments using medically acceptable procedures’”, for example blood drives in schools.  [Cardona at 9 (Internal citations omitted)].  It appears that the most significant factor in the reasonableness determination, therefore, is not where the blood is drawn but the qualifications of the person performing the procedure.  In this regard, courts have observed there is technically no basis to assume “that a medical professional authorized to withdraw blood would do so either in a way ‘that would endanger the health of the blood donor’ or ‘in any circumstances not medically acceptable as to endanger public health’.” Cardona at 9 (Internal citations omitted).

Applying that logic to the case at hand, the Court then indicated that the defendant had not contended that the person who drew his blood was unqualified or it was done so in a manner that was medically unacceptable.  The Court notes that the only aspect of the blood draw questioned by the defendant was that it took place in a non-medical environment, and did so without presenting any evidence to “demonstrate that his health or safety was endangered in any way by the fact that the procedure occurred at the police station”. Cardona at 11.  The Court finally notes that other jurisdictions that wished to make clear that a blood draw was to take place in a medical environment had taken the opportunity in crafting their statutes to say just that.
State v. Crespo


In the Crespo case, the Court examined the limitations of force used to provide for a blood draw under the informed consent statute.  Again the defendant was detained on probable cause to believe that she had been driving under the influence of alcohol.  In the arresting officer’s opinion, Ms. Crespo was highly impaired.  He had observed her upon emerging from her vehicle nearly falling down and using the vehicle door for support.  He had followed her for some period of time until she pulled into a private driveway, which she falsely claimed was her uncle’s.  She repeatedly refused to perform any field sobriety tests, stating that she was under no such obligation because she was on private property.  The arresting officer took her into custody and drove her to the police station where she continued to fail to cooperate or submit to testing, including an intoxolizer.  Without informing the defendant of the penalty for refusing to submit to the blood test, the arresting officer summoned a phlebotomist to conduct a blood draw.  In the course of the blood draw, Ms. Crespo became agitated and combative and the arresting officer used force to restrain the defendant, holding her arm in place while the phlebotomist conducted the blood draw.  The Court noted that the officer’s testimony was that he only restrained the defendant’s arm and that the defendant-who had not testified in the original Court of Common Pleas trial-had submitted an affidavit indicating that the officer had not only pinned her to the chair, but that he had had the assistance of another officer in doing so.  
Note that the procedural posture of this case before the Superior Court was one of an appeal from the Court of Common Pleas.  The trial court had granted the defendant’s Motion to Suppress after oral argument stating that “absent a policy by the Delaware State Police governing the forced extraction of blood, forcing the defendant to give her blood at a police station for a first offense charge of driving while under the influence of alcohol is unreasonable pursuant to 21 Del. C. §2742”.  State v. Crespo, CCP, C.A. No. 05-06-005562, Smalls, CJ (Dec. 20, 2007).  The State appealed that ruling, stating two bases for the appeal.  The first was that the Court of Common Pleas had based its decision upon factual findings unsupported by the evidentiary record of the case and the second was that the blood sample was lawfully obtained pursuant to the reasonableness standards of the U.S. and Delaware Constitutions and the implied consent law in the State of Delaware.  While the Superior Court found in favor of the State on both points, this Memorandum will only concentrate on the question of the use of force in obtaining the blood sample.  
The Superior Court heavily relied upon its own examination of the issue of the limits of reasonableness, using exactly the same language used in the Cardona case.  The Superior Court noted, however, that “the ‘reasonableness’ analysis takes on an added layer of complexity when the police use force, over and above the extraction itself, to secure an evidentiary sample.  In instances where police officers forcibly extract physical evidence from a suspect-by physically holding them down during a blood draw, for example-the Court must also consider the reasonableness of such force.  When doing so, the Court should consider, among other factors, ‘the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others and whether he is actively resisting arrest or attempting to evade arrest by flight’ the Court should also take into account physical characteristics of the suspect when compared to the physical characteristics of the officer or those assisting the officers in securing the evidence.” Crespo at 10.  The Court goes on to note that Ms. Crespo was charged with driving under the influence and that the Court of Common Pleas, while appropriately considering the severity of the charge,  inappropriately applied that standard by indicating that it was a first offense.  The Superior Court posited that whether driving under the influence is a first or subsequent offense relates only to sentencing and not to the “well recognized risk to public health and safety imposed by any driving under the influence”. Crespo at 11.
After examining a number of other factors considered by the Court of Common Pleas, the Court found CCP’s findings faulty in view of the Superior Court’s examination of the Cardona case.  The Superior Court then examined the final factor considered by the Court of Common Pleas - Ms. Crespo’s size and potential level of threat to the public or the officers.  The Superior Court in examining the circumstances of the blood draw, noted that she had refused to submit to field sobriety and intoxolizer tests, she was belligerent and profane throughout the interactions, and the arresting officer was justified in believing that Ms. Crespo might physically struggle during the blood draw.  Therefore, securing her arm ensured the safety of everyone involved.  As such, the Superior Court determined that the facts and circumstances in that case, the force applied by the arresting officer in holding the defendant’s arm while her blood was drawn was objectively reasonable.
It is important to note that each of these cases, while shining some light on the applicability and limits of the informed consent law and the reasonableness standards under the Delaware and U.S. Constitutions, seem to be somewhat constrained to their facts by the Court.  As a practical matter, in examining any motion to suppress involving these issues, these cases will be helpful in determining the bounds of the reasonableness standard, but the facts of every particular case are going to determine whether that reasonableness standard is met or not.  It is possible to imagine a set of facts where having blood drawn in a non-medical setting or using force to obtain the sample may not meet the standards set forth in these cases.
For more information on Delaware’s implied consent statutes, see LM 83-105 (Revised).
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