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SCOPE


This legal memorandum sets out the statutory provisions and legal principles upon which garagekeepers’ liens are based, and the requirements for the enforcement thereof, by conducting a section-by-section review of 25 Del. C. Chapter 39, with discussion. In its entirety, Chapter 39 creates the lien without court order or judgment and presents “instructions” on how to satisfy or execute on that existing lien.      

LEGAL MEMORANDA AFFECTED

This policy directive supersedes the following, which are hereby rescinded as of this writing:



Legal Memorandum 82-82 (January 25, 1982);



Legal Memorandum 82-82 (Supplement) (April 29, 1983);



Legal Memorandum 82-82 (2nd Supplement) (July 7, 1988);

Legal Memorandum 97-230 (December 15, 1997);

Legal memorandum 97-230 (1st Supplement)(January 4, 1999) 

DISCUSSION OF 25 DEL. C. CHAPTER 39
§ 3901. Persons entitled to liens.

“(a) Any hotelkeeper, innkeeper, garage owner, auction service or other 
person who keeps a livery, boarding stable, garage, airport, marina or other establishment and, for price or reward at such livery, boarding stable, garage, airport, marina or other establishment, furnishes food or care for any horse or has the custody or care of  any carriage, cart, wagon, sleigh, motor vehicle, trailer, moped, boat, airplane or other vehicle or any harness, robes or other equipment for the same or makes repairs, auctions, performs labor upon, furnishes services, supplies or materials for, stores, safekeeps or tows any carriage, cart, wagon, sleigh, motor vehicle, trailer, moped, boat, airplane or other vehicle or any harness, robes or other equipment for the same shall have a lien upon such horse, carriage, cart, wagon, sleigh, motor vehicle, trailer, moped, boat, airplane or other vehicle, harness, robes or equipment and the right to detain the same to secure the payment of such price or reward.

(b) Unless the context of this chapter requires otherwise, a lienholder shall
 mean any person defined in subsection (a) of this section.” 

Discussion

The term “lienholder” is used in Chapter 39, “garagekeeper” in Justice of the Peace Court Civil Rule 69(g) and “garageman” in previous legal memoranda. The terms refer to the same entity, the “person” entitled to the lien pursuant to this chapter. “Garagekeeper” will be used in this legal memorandum, and in all amended and new civil forms used for garagekeeper’s lien cases, in order to differentiate between the lienholder created by this subsection and any other lienholder of the property such as a bank, credit union or other party with a security interest. “Person” means an individual or business.

In any garagekeeper’s lien case, there must be a price, reward, fee, compensation or some other consideration involved. Chapter 39 does not apply if the property is simply left with another person or business, with no consideration.
 The lien is created and exists pursuant to § 3901(a) without any judicial proceeding; there has been no court order or judgment to create it. The remainder of Chapter 39 consists of “instructions” on how to execute on the lien that already exists. It provides the means to enforce or satisfy the lien and explains how the right to the lien created by § 3901 may be lost.


The lien is cognizable and enforceable in bankruptcy proceedings.
 If an owner or other lienholder of the property files for bankruptcy after a garagekeeper has filed a case in Justice of the Peace Court, the Court must stay all proceedings.

§  3902. Lienholder’s loss of possession.

“In case, either before or after the price or reward become due and payable,
 the lienholder under § 3901 of this title loses possession of the encumbered 
 property, except by court order pursuant to this chapter, the lienholder’s 
lien shall continue in full force and effect, provided that within 10 days
 from the time of the loss of possession the lienholder pursuant to § 3903 
of this title files an application for the issuance of an authorization to conduct
 a lien sale or files a counterclaim for the sale of the encumbered property 
pursuant to this chapter in a replevin action brought pursuant to Chapter 95
of Title 10 by the owners or other persons claiming an interest in the property.”

Discussion
For a garagekeeper’s lien to exist, the garagekeeper must have either actual or constructive (exercising dominion or control over) possession of the property. In order to keep the right to conduct a lien sale when the garagekeeper has lost actual possession of the property, he/she must attain constructive possession. Constructive possession may be accomplished by filing an application for a lien sale with the court within 10 days of the loss of possession, regardless of the reason for the loss of possession, or by filing a counterclaim in a replevin action brought forth by the owner of the property.  

The lien may be assigned to another, but in order for the assignment to be valid, the assignee must take actual or constructive possession of the property.
 In addition, in cases where the lien stems from an owner leaving the property in the care of the garagekeeper to be stored, the owner must agree to the change in the physical location of the property for the assignment to be enforceable. The assignment cannot be valid if a breach of the contract (an agreement to store the property at a specific location) between the parties has occurred. 

A garagekeeper who has lost possession of the property without payment, instead of protecting his/her right to conduct the lien sale pursuant to § 3902, may file a debt action with the court. Monetary jurisdictional limits are different in such a case. Garagekeeper’s lien cases heard in Justice of the Peace Court have no monetary jurisdictional limits. Debt actions have a $15,000.00 jurisdictional limit.

§ 3903. Sale to satisfy liens.

§ 3903(a) “If a lienholder under § 3901 or § 3902 of this title is not paid
 the amount due, and for which the lien is given within 30 days after the 
same or any part thereof became due, then the lienholder may proceed
 to sell the property, or so much thereof as may be necessary, to satisfy
 the lien and costs of sale pursuant to § 3905 of this title if: (1) An 
authorization to conduct a lien sale has been issued pursuant to this 
section; (2) A judgment has been entered in favor of the lienholder on 
the claim which gives rise to the lien; or (3) The owners and any secured
 parties of record or known lienholders of the property have signed, after
 the lien has arisen, a release of any interest in the property in the form 
prescribed by § 3904 of this title.”

Discussion

A garagekeeper’s right to sell the property arises 30 days after the lien is created. Therefore, he/she may not file a case with the court until at least 30 days have lapsed since the lien or any part of the lien was created. The garagekeeper, after a case has been filed, may only sell the property if: an “Authorization for Garagekeeper’s Sale”
, or permission to sell the property, is issued by the Court after all mandates of Chapter 39 and procedures from the Court have been satisfied; a judgment or court order in favor of the garagekeeper is issued by the Court after an owner or other lienholder has contested the garagekeeper’s right to the lien or his/her right to sell the property;
 or the owner or other lienholder has signed a “release of owner’s interest”.
 

An “Authorization for Garagekeeper’s Sale” will be issued by the court if a release of owner’s interest is received by the court, if the owner of the property is unknown, if the owner of the property has failed to respond to the court, or if a judgment was ordered by the court in favor of the garagekeeper’s right to sell the property, after the justice of the peace is satisfied that the publication requirements of § 3905 have been met. 

No “Authorization for Garagekeeper’s Sale,” Justice of the Peace Civil Form No. 43, may be issued until the justice of the peace is satisfied that the publication requirements of 25 Del. C. § 3905 have been met.
At any time before a garagekeeper’s lien case has been filed, an owner may release his/her interest in the property by signing over to the garagekeeper the title to the property, thereby alleviating the need for the garagekeeper to file an application with the court. An owner may release his/her interest in the property after the garagekeeper’s lien case has been filed by marking the release response on Civil Form No. 42.

§ 3903(b) “A lienholder may apply to a justice of the peace in the county in
 which the lienholder’s business establishment is situated for the issuance of
 any authorization to conduct a lien sale under § 3905 of this title. The 
application shall be executed under penalty of perjury and shall include all 
of the following: (1) A description of the property. (2) The names and 
addresses of the owners of the property and the names and addresses of any
 persons who the lienholder knows claim an interest in the property. (3) A 
statement of the amount of the lien and facts concerning the claim which 
gives rise to the lien. If compensation for storage is claimed, the per diem
 rate of storage shall be shown. (4) The date, time and place that the property
 will be sold if the authorization to conduct a lien sale is issued. (5) A 
statement that the lienholder has no information or belief that there is a
 valid defense to the claim which gives rise to the lien.”

Discussion

This subsection begins to describe the process the garagekeeper must complete to procure the authorization to conduct the lien sale referred to in § 3903(a). The garagekeeper must file in the designated civil court in the county in which his/her business is located and where the property will be sold if an authorization is issued by the Court. The filing begins with a 2-page “Application to Conduct a Lien Sale,” the contents of which must include the information listed in § 3903(b).
    

The application must be signed by a Form 50 representative if the garagekeeper is an artificial entity or by the garagekeeper if he/she is an individual.  It must be notarized. The information specified in § 3903(b) and the fact that the application must be notarized are all the statute requires for the application. Amended Justice of the Peace Court Civil Rule 69(g) requires that the application be signed by a Form 50 representative when the garagekeeper is an artificial entity. The entire filing of the garagekeeper’s lien case includes additional documents that are described in other subsections of Chapter 39, in the amended Civil Rule 69(g), or in the instructions provided by the court to the garagekeeper.


On the application, the place of the sale is the location of the garagekeeper’s business or location of the property if the garagekeeper is an individual. The time of the sale will usually be set for 10:00 a.m.  The date of the sale will be assigned by the clerk of the court. The time frame allowed between the processing of the case and the assigned date of the sale must take into account a 20-day return period for the release of the owner’s interest or his/her intent to contest to be received by the court, extra time when the notices must be re-mailed, the 15 day advertising requirement and any expected post office delays in delivering return receipts to the court. Therefore, the date of the sale should normally be set for approximately 60 days from the date the case is processed. When the court finds that it often experiences extraordinary post office delays in delivering return receipts to the court, the sale date can be set for no more than 90 days from the date the case is processed. 

§ 3903(c) “Upon receipt of an application which is made pursuant to
 subsection (b) of this section, the justice of the peace shall send a notice 
and a copy of the application by certified mail or registered mail, return
 receipt requested, to the owners, secured parties of record and any known 
lienholders and any other persons whose names and addresses are listed
 in the application. If the identity of the last registered owner or secured 
party cannot be determined with reasonable certainty, § 3905 of this title
 shall have the same effect as notice sent by certified or registered mail. 
The notice shall include all of the following: (1) A statement that an
 application has been made with the justice of the peace for the issuance
 of an authorization to conduct a lien sale. (2) A statement that the person
 has a legal right to a hearing in court; if a hearing in court is desired, the
 enclosed declaration under penalty of perjury must be signed and returned
 and if the declaration is signed and returned, the lienholder will be allowed
 to sell the vehicle only if he obtains a judgment in court or obtains a release
 from the owners and any known lienholders. (3) A statement that if the 
declaration is signed and returned, a hearing will be promptly scheduled
 and the owners may then appear to contest the claim of the lienholder.
(4) A statement of the date, time and place that the property will be sold
if the authorization to conduct a lien sale is issued. (5) A statement that
 the justice of the peace will issue the authorization to conduct a lien sale
 unless the person signs and returns, within 20 days after the date on which
 the notice was mailed, the enclosed declaration stating that the person desires
 to contest the claim which gives rise to the lien. (6) A statement that the 
person shall be liable for costs if a judgment is entered in favor of the
 lienholder on the claim which gives rise to the lien. (7) A declaration which
 may be executed by the person under penalty of perjury stating that he 
desires to contest the claim which gives rise to the lien and that he has a 
valid defense to the claim and he shall furnish names and addresses where 
official notice may be received of any person or persons including himself 
known to claim an interest in the property of the hearing date.”

Discussion

This subsection explains how the owners and other lienholders get notice of the garagekeeper’s intent to sell their property and how they may respond to the court. It details what information must be on these notices.
 The issue is “notice,” not “service.” “Service” to the defendant is imperative in any other civil action. A person has the right to know that he/she is being sued, for what and for how much; a judgment has not yet been issued by the Court. But in a garagekeeper’s lien case, there is no judgment or order from the Court creating the lien. The lien has been created by § 3901 and the remainder of Chapter 39 consists of “instructions” on how to execute on the lien that already exists. If an owner releases his/her interest in the property or fails to respond to the court, the court will issue the authorization.
 This action from the court does not create a judgment against the owner.

A garagekeeper’s lien case does not typically result in a judgment against the owner because it is an action in rem, beginning, and usually ending, as an action against the property, not an action in personam, or against a person. If a garagekeeper’s lien case is contested, the action becomes an action in personam. After a hearing, a justice of the peace may issue a judgment against the owner for the debt, or any part thereof, claimed by the garagekeeper. A further discussion on contested cases is found under § 3903(e).

If the garagekeeper’s lien case lists the owner as “unknown”, the Court must be satisfied that “… the identity of the….owner…cannot be determined with reasonable certainty.” The amended civil rule 69(g) requires that if the garagekeeper towed a vehicle to his/her place of business, he/she must submit the tow slip or tow authorization to the court with the filing. If a vehicle was brought into a garage for repairs, the repair order, and/or related documents, must be submitted with the filing. These will often show the name of an owner or party of interest and information on the vehicle’s tag number and state of origin. The garagekeeper must submit a request for title and lien information (a “lien certificate”) from the state of origin, Delaware or otherwise, and present the lien certificate with the filing. If the vehicle does not have a tag, and there is no record of ownership of the vehicle indicated on a Delaware lien certificate, the application must indicate that the vehicle does not have a tag. 

If the property is of a type for which registration of ownership is required by law, the appropriate agency must be checked for ownership. If the property is of a type for which liens or other interest must be filed to be effective, the appropriate agency must be checked for liens. When the property is a motor vehicle, moped, manufactured home, trailer, etc., the garagekeeper must contact the Division of Motor Vehicles. When the property is an airplane, the garagekeeper contacts the Federal Aviation Administration. When the property is a boat, the garagekeeper contacts the Department of Natural Resources and Environmental Control. And when the property is a horse, the garagekeeper must contact the appropriate racing or equine association. 

If the owner or any other secured party of interest wishes to contest the lien sale, he/she must return the “Answer to Garagekeeper’s Claim,” Form No. 42, declaring that he/she desires to contest the action. This declaration must be mailed to the court within 20 days from the date the “Garagekeeper’s Notice of Sale,” Form No. 41, and a copy of the “Application to Conduct Lien Sale,” Form No. 40, was mailed.
 The “mailbox rule,” Justice of the Peace Court Civil Rule 6(e), adds three (3) days to this time requirement.

§ 3903(d) “If the justice of the peace receives a declaration described in
 paragraph (3) of subsection (c) of this section which is mailed within 20 
days after the date upon which the notice described in subsection (c) of 
this section is mailed, the justice of the peace shall notify the lienholder
 and owners and any other persons listed in the application or declaration
 of the hearing date unless the owners of the property and any known
 lienholder(s) have signed, after the lien has arisen, a release of any
 interest in the property in the form prescribed by § 3904 of this title.
 In any other case, the justice of the peace shall issue an authorization
 to conduct a lien sale.”

Discussion

 This subsection tells the court what to do when a declaration of intent to contest is returned. It requires that the declaration must be mailed within 20 days of the date the notice was sent. This is at slight odds with the wording of § 3903(c)(5), which states that the notice must include a statement that the declaration must be signed and returned to the court within 20 days of the date the notice was sent, which is a shorter time frame. The wording of “signed and returned” appears on both the “Garagekeeper’s Notice of Sale,” Form No. 41, and the “Answer to Garagekeeper’s Claim,” Form No. 42, as prescribed by § 3903(c)(5). If the declaration is returned to the court after the 20 day period, the justice of the peace must compare the date of the mailing of the declaration with the date the notice was mailed to the owner or other party of interest. If the date of the mailing of the declaration is within 20 days of the date the notice was mailed, the clerk of the court must schedule a trial date. If at all possible, the trial date should be scheduled prior to the scheduled date of the lien sale. The clerk of the court does not have to notify any party that “released his/her interest” of the trial date. If the date of the mailing of the declaration is not within 20 days of the date the notice was sent (add 3 days for the “mailbox rule”), a trial is not scheduled and the justice of the peace will issue an “Authorization for Garagekeeper’s Sale”, Form No. 43, after he/she is satisfied that the publication requirements of § 3905 have been met.

An owner may return a declaration of intent to contest because the person thinks that a judgment will be issued against him/her for the money the garagekeeper is claiming if he/she doesn’t contest, even when the person actually wants to release his/her interest in the property. When such intent is made known at the time of trial, the Court may simply issue an order that rules for the garagekeeper and the lien sale may proceed, with an explanation to the person or business contesting that there will be no judgment against them. Or he/she may at that time, sign and date a release of owner’s interest, on an “Answer to Garagekeeper’s Claim,” Form No. 42. The justice of the peace will issue an “Authorization for Garagekeeper’s Sale,” Form No. 43, in either scenario, after he/she is satisfied that the publication requirements of § 3905 have been met.

Another party of interest, or other lienholder, may return a declaration of intent to contest because that party wishes to get their “share” of the proceeds from the sale. They may believe that they should get the money owed to them before the garagekeeper gets his/hers. If the Court rules at trial that the other party of interest, or other lienholder, is entitled to any of the proceeds from the sale, the Court will indicate on a “priority of lien” order the amount determined. A further discussion on a “priority of lien” is found under 
§ 3907.   

§ 3903(e) “In any hearing, the lienholder may have the amount of the
 indebtedness and right to sale determined and the person requesting
 the hearing may present and have determined any defenses, setoffs,
 counterclaims, cross-claims, or third-party actions.”

Discussion

This subsection tells the justice of the peace that when he/she is presiding over a contested garagekeeper’s lien case, there may be numerous issues to rule upon. The two main rulings will be a determination of the proper amount of the lien or claim and whether the garagekeeper has the right to conduct the sale. To make these determinations, the justice of the peace may be presented with testimony and evidence that helps to answer the following non-exclusive list of questions:

a) Did the owner or other party of interest provide any evidence to support a counterclaim, cross-claim, or 3rd party liability?

b) Did the owner or other party of interest present any defense that would off-set or mitigate the amount of the lien or claim?

c) Was there any possibility for the garagekeeper to mitigate his/her “damages” or avoid any “damages”?

d) Did anything happen that caused the garagekeeper to lose the right to

                            the lien or the right to conduct the lien sale?

e) Does a “priority of lien” need to be ordered?
                               


If a counterclaim is presented, it will usually be in the form of a replevin, often simply stated in some manner by a pro se owner or party of interest, as “I want my property back.” The justice of the peace should take a liberal position in this regard when interpreting any declaration of intent to contest.

A garagekeeper’s lien claim usually includes a per diem charge for storage of the

property. This should not exceed the prevailing rate in the community. A justice of the peace may reduce the rate of per diem storage that he/she will award to the prevailing rate of storage in the community, if it has been identified. The justice of the peace has the discretion to reduce any per diem storage rate found by him/her to be unconscionable.


A garagekeeper is not entitled to per diem storage fees unless or until the owner of the property was provided notice of such storage fees. Notice is often accomplished when: the garagekeeper has posted a sign announcing and/or explaining the storage fees at his/her place of business or location which has been seen or has been in the presence of the owner of the property; or the garagekeeper sends a notice pertaining to the storage fees to the owner of the property via certified mail. Even after the owner has been notified of storage fees, the justice of the peace may rule that the total amount of storage fees to be awarded to the garagekeeper will be less than the amount claimed.

The garagekeeper’s right to sell the property to satisfy the lien arises after 30 days from the time the lien or any portion thereof was created, pursuant to § 3903(a). Therefore, a garagekeeper’s lien case could be filed with the court as soon as the 31st day. Section 3903(a) provides a beginning point for filing a garagekeeper’s lien case, but Chapter 39 is silent as to an ending point. If the garagekeeper, hypothetically, waited for 9 months to file an “Application to Conduct a Lien Sale,” Form No. 40, and then claimed storage fees for 9 months, the Court will need to determine if the delay was reasonable. Each contested case will present its own set of circumstances and factors for the justice of the peace to use in determining whether the delay in filing or any portion thereof was reasonable. A non-exclusive list of factors which the Court may consider includes:

a) The garagekeeper’s attempts, or lack thereof, in notifying the owner and any other party of interest in the property of the lien and, if applicable, that he/she is in possession of the property and where the property is located;

b) The garagekeeper’s attempts, or lack thereof, to collect the amount of the lien from the owner and any other party of interest in the property prior to filing a garagekeeper’s lien case with the court;

c) The length of time between the creation of the lien and the filing of the garagekeeper’s lien case with the court;

d) The reasons for any delay between the day the lien was created and the day the garagekeeper’s lien case was filed with the court.

A consideration of the Avoidable Consequences Doctrine may be applicable to

such contested cases. The doctrine is a disability on recovery of reasonably avoidable damages. The doctrine, as defined by Black’s Law Dictionary, “imposes duty on person injured to minimize damages…to not sit idly by and allow damages to accumulate.”  In other words, a party cannot recover damages flowing from consequences which that party could reasonably have avoided. Therefore, the justice of the peace should not allow damages for those consequences which he/she believes the party, in this case, the garagekeeper, could reasonably have avoided. 


A related question that could arise in regards to this issue, is whether a garagekeeper, in an uncontested or contested case, could be granted an authorization to sell property to satisfy a lien, sell the property for an amount less than the amount of the lien, and then file for a deficiency judgment against the owner of the property. Since Chapter 39 has no ending limitations on how long a garagekeeper may store property before filing a case with the court, considerable abuse of the system could occur. A garagekeeper could substantially delay filing a garagekeeper’s lien case with the court, accruing thousands of dollars in storage fees. The claim could therefore easily exceed the amount recovered by the sale. If the garagekeeper were allowed to file for a deficiency judgment after a lien sale, an unfair windfall or unjust recovery for the garagekeeper could occur. The utilization of the Avoidable Consequences Doctrine, should prevent the possibility that Chapter 39 is misconstrued in such a fashion.   

For every contested garagekeeper’s lien case, the justice of the peace should issue

a written order, trying to be as specific on the rulings as possible. The outcomes may be quite varied, depending upon the circumstances and the testimony and evidence presented to the Court. The order may be as simple as ruling for the garagekeeper and his/her right to conduct the lien sale and ordering that the sale may proceed OR ruling for the owner of the property and ordering the writ of replevin. It may be as complicated as ruling for the garagekeeper for towing and some storage fees and for the owner of the property with a writ of replevin OR ruling for the garagekeeper’s right to conduct the sale, but the proceeds will be allocated with the garagekeeper receiving none or only a portion of the proceeds, according to the “priority of lien” specified in the order.  

§ 3903(f) “Any fees shall be recoverable as a cost by the lienholder if 
a sale is conducted.”

Discussion

Fees the garagekeeper has incurred, such as advertising, mailing, notary, etc. and court costs are added to the amount of the lien, to be recovered by the proceeds of an authorized lien sale. These fees and costs are considered “expenses” and are listed on the “Disposition of Proceeds,” after a sale has been conducted, whether the property had a buyer or not.
 A further discussion on the disposition of proceeds is found under
 § 3905(c).

§ 3903(g) “The form of the applications, notices and declarations described
 in this section shall be prescribed by the justice of the peace. The language
 used in the applications, notices and declarations should be simple and 
nontechnical.”

Discussion


This subsection is the court’s authority to create forms to meet the needs of the court and the public we serve. These forms, which include a set of instructions on how to file a garagekeeper’s lien case, must use language that can be easily understood by the public.

§ 3904. Release of owner’s interest in vehicle or property.


§ 3904(a) “An owner of property subject to a lien under § 3901 or § 3902 
            of this title may release any interest in the property after the lien has risen.
            The release shall be dated when signed and a copy shall be given at the
            time the release is signed to the person releasing the interest.”

Discussion


An owner of the property could simply release interest in the property by signing over the title, if there is one, to the garagekeeper before a garagekeeper’s lien case is filed with the court. After a case has been filed with the court, the owner of the property could sign the release of interest, Form No. 42, and give the signed and dated form to the garagekeeper instead of mailing it back to the court. If the owner gives Form No. 42 to the garagekeeper and not to the court, the garagekeeper must give a copy of the signed and dated form to the owner of the property. The garagekeeper should then forward the release of interest to the court. The justice of the peace will sign the “Authorization for Garagekeeper’s Sale,” Form No. 43, marked “release of owner’s interest.” If the garagekeeper fails to forward a signed and dated Form No. 42 to the court, the justice of the peace will not be aware of the owner’s release and will sign the “Authorization for Garagekeeper’s Sale”, marked “the owner has failed to respond to notice.” In either scenario, the justice of the peace will issue the authorization for the garagekeeper to conduct the lien sale, after he/she is satisfied that the publication requirements of § 3905 have been met.  

§ 3904(b) “The release shall contain all of the following information
 in simple, nontechnical language: (1) A description of the property
 sufficient to identify it. (2) The names and addresses of the owners.
 (3) A statement of the amount of the lien and the facts concerning the 
claim which gives rise to the lien. (4) A statement that the person
 releasing interest understands that he has a legal right to a hearing in 
court prior to any sale of the property to satisfy the lien and he is giving
 up the right to appear to contest the claim of the lienholder. (5) A 
statement that the person releasing the interest gives up any interest
 he may have in the property and he is giving the lienholder permission
 to sell the property. (6) A statement that there is no other person, persons 
or lienholders who have an outstanding interest in the property.”

Discussion


This subsection prescribes language which must be included on the form which contains the option of an owner’s release of interest. This language is incorporated into the “Answer to Garagekeeper’s Claim,” Form No. 42, which also contains the declaration of intent to contest.

§ 3905. Notice of Sale; disposition of proceeds.


§ 3905(a) “Prior to any such sale the lienholder shall give at least 15 days’
            notice of the sale by handbills posted in 5 or more public places and by 
            advertising in a  newspaper published and/or circulated in the county in
            which the sale is to be held.”

Discussion

The garagekeeper must post a handbill or flier advertising the lien sale in at least 5 public places and must post them at least 15 days prior to a scheduled lien sale date. The garagekeeper has the option to post the handbills at any time between the date the notice
 is mailed to the owner of the property and the date that is 15 days prior to the sale date. A copy of the handbill and a “Handbill Affidavit” must be submitted to the court.
 


The garagekeeper must, in addition to the handbill postings, advertise the lien sale in a newspaper published and/or circulated in the county where the garagekeeper is located (and the lien sale will be held) at least 15 days prior to a scheduled lien sale date. The garagekeeper has the option to advertise in the newspaper at any time between the date the notice is mailed to the owner of the property and the date that is 15 days prior to the sale date. An original copy of the advertisement and an affidavit from the newspaper referencing the advertisement must be submitted to the court.

Whether a garagekeeper’s lien case is contested or not, the publication requirements of § 3905(a) must be satisfied. In order for the justice of the peace to sign an authorization for a lien sale, there must be at least 15 days between the posting of the handbills and publication of the newspaper advertisement and the scheduled sale date.
The publication requirements of § 3905(a) must be satisfied before an authorization to conduct the lien sale is signed because there may be a party with an interest in the property who has not yet been identified by either the garagekeeper or the listed owner of the property. In addition, the “Application to Conduct a Lien Sale,” Form No. 40, could have listed the owner as “unknown.” In such cases, the publication requirements of § 3905(a) satisfy an earlier subsection: § 3903(c) “…If the identity of the last registered owner or secured party cannot be determined with reasonable certainty,
 § 3905 of this title shall have the same effect as notice sent by certified or registered mail….” Hence, if the garagekeeper lists the owner of the property as “unknown” on the application and the publication requirements are met, the justice of the peace may issue an authorization to conduct the lien sale.

§ 3905(b) “The proceeds of the sale shall be applied to the discharge of the
 lien and the cost of keeping and selling the property. The balance, if any,
of the proceeds of the sale shall be deposited not later than 10 days from
 the date of the sale with the court to be applied by the court to the payment 
of any lien or security interest to which the property may be subject in the
 order of their priority, with any remaining proceeds to be paid to the owner
 or owners of the property sold but, in case such owner or owners cannot be 
found, such balance shall be turned over to the State Treasurer not later than 

60 days from the date of the sale who shall create a special fund thereof and
 who shall pay to the owner the moneys left if a claim is made within 1 year 
of the sale, or deposit the moneys in the General Fund if no claim is made
 within 1 year of the sale.”

Discussion


When the justice of the peace has ruled in a contested case that a lien sale may go forward, it is imperative that he/she determine the amount of the lien, whether or not a priority of lien is ordered.  

For any contested case in which a priority of lien was ordered, and the justice of the peace has ruled that the garagekeeper’s lien is the first to be satisfied by the sale of the property, the garagekeeper will subtract the amount of the determined lien, fees and costs from the amount the property sold for. Any net proceeds must be deposited with the court within 10 days of the sale date to be dispersed by the court according to the priority of lien order. 


For any contested case in which a priority of lien was ordered, and the justice of the peace has ruled that another lienholder or secured party’s claim is to be satisfied before the garagekeeper’s lien, all proceeds must be deposited with the court within 10 days of the sale date to be dispersed by the court according to the priority of lien order.


For any uncontested case, or contested case in which a priority of lien was not ordered by the justice of the peace, in which the property sold for more than the amount of the lien, the net proceeds must be deposited with the court within 10 days of the sale date, to be dispersed by the court to the owner of the property. Net proceeds may occur in an uncontested or contested case. If the owner of the property cannot be found or is not known, the court must forward the net proceeds to the State Treasurer within 60 days of the sale date for safekeeping. The owner has up to one year to claim the proceeds. If after one year the proceeds have not been claimed, the State Treasurer deposits the money into the General Fund.


For any uncontested case, or contested case in which a priority of lien was not ordered by the justice of the peace, in which the property sold for less than the amount of the lien, the garagekeeper retains all proceeds and releases the debt. While Chapter 39 does not explicitly address what is to happen when this circumstance arises, the prior discussion on the Avoidable Consequences Doctrine under § 3903(e) should sufficiently explain this policy.

§ 3905(c) “In every lien sale authorized under this chapter, it shall be the
 duty of the lienholder to complete and file with the court a disposition of 
 proceeds form, justice of the peace civil form no. 48, within 10 days from
 the date of the sale. No transfer of or new certificate of title to the vehicle
 sold or salvage certificate shall be issued by the Division of Motor Vehicles 
 without proof of the filing of said disposition of proceeds form with the
 court within the required time period. A copy of the disposition of proceeds
 form sealed with the court’s seal shall constitute sufficient proof of filing.”

Discussion


A “Disposition of Proceeds,” is actually Justice of the Peace Civil Form No. 44, not Form No. 48. It must be filled out, notarized and submitted to the court within 10 days from the lien sale date, whether or not the sale produced net proceeds which must be deposited with the court. The clerk of the court will date-stamp the submitted Form No. 44, make a copy, return the original to the garagekeeper, then docket and scan the form into the case file. The garagekeeper is required by the Division of Motor Vehicles to submit the original in order to receive a title or salvage certificate. The date-stamp denotes the “court’s seal.”


The “Disposition of Proceeds,” Form No. 44, includes the name and address of the buyer, if there is one, the selling price of the property, the amount of the lien, the list of expenses, the net proceeds, and the amount to be deposited with the court, if any. The list of expenses includes any costs or fees incurred by virtue of the action, including advertising, postage, notary, etc.

§ 3906. Motor vehicles.

 “In the case of motor vehicles required to be registered under the motor
 vehicle laws of this or any other state, notice containing the information 
 required in § 3903(b) of this title shall be given to the registered owners
 and known lienholders at their addresses of record with the Division of
 Motor Vehicles or similar agency and the return receipt, signed or
 unsigned, shall be held and considered as prima facie evidence of service
 of such notice. The lienholder shall notify the appropriate Delaware auto
 theft unit.”

Discussion


Predominantly, garagekeepers’ lien cases involve motor vehicles. The notice mailed to the registered owner of a motor vehicle and any known lienholder of a motor vehicle, is mailed to the addresses found on the “lien certificate.” The state Division of Motor Vehicles which holds the registration (tag) for the motor vehicle, issues a “lien certificate” upon request by the garagekeeper. This “lien certificate” usually fulfills the requirements of § 3903(b)(2) as to motor vehicles. If the return receipt is signed or the envelope is marked “Unclaimed” or “Refused” by the post office, the court considers the notice as served. This constitutes satisfactory notice only in garagekeepers’ lien cases which involve motor vehicles.

A report from the Delaware State Police Auto Theft Unit is one of the additional documents to be included in the entire case filing, as  alluded to in the discussion found under § 3903(b). This report lists, at the minimum, the vehicle’s year, make, model, color and vin # or serial number. The report may include mileage and state of registration. If the vehicle is registered with the police as “stolen,” the report will indicate this status.

If a Delaware State Police Auto Theft Unit report indicates that the vehicle is registered as stolen, the court must return the entire case filing to the garagekeeper as deficient.
 

 § 3907. Priority of lien.


§ 3907(a) “All liens created pursuant to § 3901 or § 3902 of this title shall 
            be superior to any lien, title or interest of any person who has a security
            interest by virtue of a conditional sales contract or a prior perfected security
            interest in accordance with Article 9 of Title 6.”

Discussion


The garagekeeper’s lien is superior to the owner’s right to the property by virtue of the title. It is superior to any bank’s or other lending institution’s lien. Unless directed otherwise by an order of a justice of the peace, the garagekeeper’s lien, above all other security interests in the property, is the first to be satisfied by the sale of the property. 


§ 3907(b) “Notwithstanding the provisions of subsection (a) of this section,
            any person who stores or safekeeps any motor vehicle towed at the request 
            of a party other than the owner of the vehicle may attain priority of lien as 
            follows: (1) By providing notice by certified mail to a title holder of record 
            within 7 business days of the date upon which possession is taken; (2) By
            providing notice by certified mail to lienholders of record within 7 business
           days of the date upon which possession is taken; and (3) By providing notice 
           by telephone or in person to the appropriate police agency.”

Discussion

Subsection (b) was added and became effective on July 6, 1992. It begins with the word “notwithstanding,” telling the justice of the peace that “regardless” or “in spite of” what subsection (a) says, subsection (b) will explain specific circumstances which may override the provisions of subsection (a). Subsection (b) is only applicable when certain elements exist. The first element is that the property must be a motor vehicle. The second element is that the motor vehicle must have been towed to the garagekeeper’s location at the request of a third party. A third party might be a shopping center, an apartment complex, a police agency, etc. The facts in a contested case may show that the owner of the vehicle did not request the tow, but consented to the tow. The justice of the peace will have to determine whether this consent voids the applicability of subsection (b). 

When a garagekeeper’s lien case is contested, and the justice of the peace has determined that these first two elements are satisfied, he/she must then determine if the garagekeeper has done what is required to attain the priority or superiority of the lien. The requirements are the third, fourth and fifth elements. The third element is that the garagekeeper must have provided notice that he/she has possession of the vehicle to any known owner of the vehicle, any known lienholders of the vehicle and the appropriate police agency. The fourth element is that the notices to the known owner and lienholder must have been by certified mail and the notice to the police agency must have been by telephone or in person. The fifth element is that the notices must be completed within 7 business days of the date the garagekeeper took possession of the vehicle.


Subsection (b) provides some fairness towards the owner and lienholder of a vehicle, when the vehicle has been towed without the owner’s request. The sooner the owner of a vehicle knows where it is located, the sooner he/she can retrieve it, incurring minimum or no storage fees. If the vehicle was stolen, the sooner the appropriate police agency is notified, the sooner the police can use the vehicle itself in any investigation and the sooner the owner can be informed where he/she can repossess it. 

If the garagekeeper has complied with the notice requirements, he/she most likely will attain priority or superiority of the lien. However, the justice of the peace may determine otherwise, depending upon the facts presented at trial. If the garagekeeper has not complied with the notice requirements, he/she most likely will lose the priority or superiority of the lien. But again, the justice of the peace may determine otherwise, depending upon the facts presented at trial. No two contested garagekeeper’s lien cases will be alike.

§ 3908. Remedy of owner.


“The owners or other persons claiming an interest in the property, in addition 
            to the right to a hearing as provided herein, shall have the right to file an 
            action in replevin at any time in accordance with Chapter 95 of Title 10, 
            and no bond shall be required to be posted as a prerequisite to the filing of
            such an action or the issuance of the writ of replevin.”

Discussion

This subsection provides to the owner of the property, or other person with an interest in the property, the right to file a replevin action as a counterclaim in a contested garagekeeper’s lien case. A replevin action presents a possible remedy to the automatic lien created by § 3901 and § 3902. As discussed previously, the justice of the peace hearing the contested case will determine whether the facts presented at trial are such that he/she will order the writ of replevin. No fee, court cost, or bond is to be assessed for the filing of the counterclaim replevin, for a stay of the lien sale until the scheduled trial date or for any issuance of a writ of replevin, should one be ordered by the Court. If the replevin is filed along with a request for a jury trial, the court should transfer the entire case to Superior Court, pursuant to 10 Del. C. §1902.

§ 3909. Jurisdiction.


“Except where a lienholder’s business establishment is located within the
            city limits of Milford or within 3 miles of said limits in which Justice of 
            the Peace Court No. 5 in Milford shall have exclusive jurisdiction, the
            Justice of the Peace Court in the county in which the lienholder’s business 
            establishment is situated shall have exclusive jurisdiction of all petitions
            for sale or replevin under this chapter, notwithstanding any monetary
            amount which is claimed by the lienholder.”

Discussion


Justice of the Peace Court 5 in Milford no longer exists. It was consolidated into Justice of the Peace Court 6 in Houston. All garagekeeper’s lien cases are to be heard in: a) J. P. Court 16 for Kent County; b) J. P. Court 9 for New Castle County; and c) J. P. Court 17 for Sussex County.


An owner of the property or any person with an interest in the property may file a replevin action in either Justice of the Peace Court or Superior Court as discussed earlier under § 3908. The Justice of the Peace Court jurisdictional exclusivity, legislated under    § 3909 over replevin actions filed in connection with garagekeepers cases, was found to be unconstitutional in Allstate Insurance Co. v. Rossi Auto Body, Inc.
 However, Allstate v. Rossi did not address the clause concerning the lack of monetary jurisdictional limits in garagekeeper cases or their connected replevin actions. A minimalistic approach should be taken in interpreting the reach of the Allstate decision. That case should be read to ensure the common law right to a jury trial in a replevin action. Therefore, as discussed earlier under § 3902, there are no monetary jurisdictional limits in garagekeepers’ lien cases or their connected replevin actions filed in Justice of the Peace Court. A justice of the peace may be presented with a garagekeeper’s lien case concerning an airplane, boat, thoroughbred horse, antique carriage or sleigh, etc., any of which may be valued at over $15,000.00 or for which repairs, veterinary bills, etc. over $15,000.00 may be incurred. However, if a defendant in a garagekeeper lien case files for replevin in response to the lien and demands a jury trial on the issue of replevin, the case should be transferred under 10 Del. C. §1902 to the Superior Court for the county in which the action was originally filed. The lien will remain in this Court, but the action should be stayed pending adjudication of the replevin action in Superior Court to conserve judicial resources and avoid an inconsistent result.
§ 3910. Rules.


“The Justice of the Peace Court may adopt appropriate and specific rules
            to effectuate the intent and purpose of this chapter.”

Discussion


This subsection gives the Justice of the Peace Court the authority to implement rules that help the court and the public we serve to be compliant with Chapter 39 and provide the means for increased efficiency in the handling of cases, while still ensuring the rights of property owners.
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� Rimmer v. Gray, Del. C.C.P., C.A. No. 96-11-0141AP, Trader, J. (May 14, 1997).
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� Id.


�   Dealer Plan Corp., v. Automotive Wholesalers, Inc., N.Y. Supr., 164 N.Y.S. 2d 516, 518 (1957)


�  The “Authorization for Garagekeeper’s Sale” is Justice of the Peace Civil Form No. 43.


�  An “Authorizaton for Garagekeeper’s Sale” will be issued when the judgment from the Court has been in favor of the garagekeeper’s right to conduct the sale. 


� The “Answer to Garagekeeper’s Claim” is Justice of the Peace Civil Form No. 42. It includes 2 sections: a “release of owner’s interest” and a “declaration of intent to contest.” The owner of the property, after receiving notice of the garagekeeper’s intent to sell the property (“Garagekeeper’s Notice of Sale,” Justice of the Peace Civil Form No. 41,) may respond to the court by checking off one of the 2 possible responses.





� The “Application to Conduct a Lien Sale” is Justice of the Peace Civil Form No. 40.





� The “Garagekeeper’s Notice of Sale” is Justice of the Peace Civil Form No. 41, and the “Answer to Garagekeeper’s Claim” is Form No. 42. These forms are filed by the garagekeeper with the “Application to Conduct a Lien Sale.”


� The public notice requirements of § 3905(a) must still be met.


� On all garagekeeper’s lien civil forms, the action is listed as the garagekeeper v. the owner in order to effectively process the case. Notices are mailed to owners and lienholders, but only the owners are listed in the captions.


� All 3 forms, the “Answer to Garagekeeper’s Claim”, the “Garagekeeper’s Notice of Sale”, and the “Application to Conduct a Lien Sale” constitute the “notice” or mailing sent to the owner of the property and any other party of interest. All other documentation submitted with a garagekeeper’s lien case is submitted to the court for the purpose of substantiating the application and the garagekeeper’s right to conduct a lien sale. It is for the Court’s use only and does not have to be included in the mailings. A further discussion on all the documentation required to be submitted with a garagekeeper’s lien case is found in the accompanying memorandum.


� “Additional time after service by mail. Whenever a party has the right or is required to do some act or take some action within a prescribed period after being served and service is by mail, three (3) days shall be added to the prescribed period.” Justice of the Peace Court Civil Rule 6(e).


� A further discussion on determining a “priority of lien” is found under § 3907.


� The “Disposition of Proceeds” is Justice of the Peace Civil Form No. 44.


�“Garagekeeper’s Notice of Sale,” Form No. 41, “Answer to Garagekeeper’s Claim,” Form No. 42, and a copy of the “Application to Conduct a Lien Sale,” Form No. 40. 


� The “Handbill Affidavit” is Justice of the Peace Civil Form No. 40B.


� Newspapers are familiar with a request for an affidavit of advertisement.


� Additional requirements of Justice of the Peace Court Civil Rule 69(g) must also be met in order for the justice of the peace to sign the authorization to conduct the lien sale when the owner has been listed as “unknown.” A further discussion of these requirements is found in the accompanying memorandum.


� When the garagekeeper’s lien case concerns any other type of property and the return receipt envelope is marked “Unclaimed” or “Refused” by the post office, the notice must be re-sent by USPS first class, with a certificate of mailing.      


� A “Garagekeeper Deficient Filing” is Justice of the Peace Civil Form No. 40(c).


� Superior Court and Justice of the Peace Court have concurrent jurisdiction over replevin actions. Allstate Insurance Co. v. Rossi Auto Body, Inc., Del. Super., Herlihy, J., C.A. No. 00C-06-079-JOH (2000).
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