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ISSUE

In Melendez-Diaz v. Massachusetts, the United States Supreme Court held that certificates of analysis attesting to the content of the substance analyzed were affidavits within the core class of “testimonial statements” covered by the Sixth Amendment Confrontation Clause.  As such, the analyst must appear at trial for the purpose of cross-examination by the defendant.  Does this holding mandate the appearance of the state chemist at DUI hearings to testify regarding calibration of the intoxilyzer?
BRIEF ANSWER

The holding in Melendez-Diaz v. Massachusetts does not apply to intoxilyzer results because these results are not “testimonial” pursuant to the Confrontation Clause.  Additionally, intoxilyzer results are a valid exception to the hearsay rules as a business records exemption, provided that a qualified person, such as a police officer, is available to testify.

DISCUSSION


“It is well-established in Delaware that the prerequisite to introducing the result of an intoxilyzer test into evidence is to present the certifications of the State Chemist that the intoxilyzer machine was operating accurately before and after testing the breath of the defendant on trial.”
  It has been a long-standing practice in Delaware to admit these calibration results without the direct testimony of the State Chemist who performed the calibration.  In 1974, the Delaware Supreme Court held that evidence of calibration by the State Chemist may be admitted pursuant to the Business Records Act.
  While the Business Records Act has been repealed, the same logic applies to the admission of the calibration results pursuant to the business records exception to hearsay found in Delaware Rule of Evidence 803(6).  

Pursuant to Delaware Rule of Evidence 803(6), a report kept in the course of regularly conducted business is not excluded by the hearsay rule, even though the declarant is unavailable as a witness.
  The admission of a business record must be sought through the testimony of a custodian or qualified witness.  For purposes of admitting calibration logs and subsequent intoxilyzer results, the police officer in charge of maintaining calibration records or a police officer knowledgeable as to how the tests are performed has been deemed a qualified witness pursuant to Delaware law.
  

The above referenced practice of the admission of calibration results, however, must be reviewed in light of the United States Supreme Court decision Melendez-Diaz v. Massachusetts decided on June 25, 2009.  In Melendez-Diaz, the Court held that it was a violation of the Confrontation Clause for a prosecutor to submit a chemical drug test report without the testimony of the scientist who performed the test.
  In reaching this conclusion, the Court held that the certificates of analysis were testimonial evidence; therefore, the certificates were inadmissible unless the witness appeared at trial.
  The appearance of the witness at trial comports with the Sixth Amendment Confrontation Clause by allowing the defendant the opportunity to cross examine those who testify against him or her.
  Regarding testimonial evidence, the Court provided the following non-exclusive list of statements that are examples of testimonial evidence:  “Various formulations of this core class of testimonial statements exist:  ex parte in-court testimony or its functional equivalent that is, material such as affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine, or similar pretrial statements that declarants would reasonably expect to be used prosecutorially.”


In Melendez-Diaz, the Court found that the admission of the certificate of analysis did not fall under the business record exception to the hearsay requirements because the certificates are not documents kept in the regular course of business, but prepared specifically for use at trial.
  Additionally, the Court noted that the forensic analysis employed prior to the creation of the certificate is subject to a wide variety of techniques and methodology and has an amount of subjectivity to it, making cross-examination a potentially valuable tool.
  This holding changed a nationally widespread and common practice of submitting drug analysis reports without testimony.  While it is clear that the chemical analysis of a blood test is subject to this holding, an analysis of Melendez-Diaz and its progeny demonstrates that this holding is not applicable to calibration results of intolxilyzers.  As such, the state chemist need not testify for intoxilyzer results to be admitted because the calibration result is the only prerequisite to the admission of the intoxilyzer results.


It is particularly notable that the Melendez-Diaz decision itself provides, in a footnote, that not all individuals whose testimony may be relevant in establishing the accuracy of a testing device must appear in person.
  In footnote 1, the Court stated, “Additionally, documents prepared in the regular course of equipment maintenance may well qualify as nontestimonial records.”
  While realizing that this language is not decisive, when read in conjunction with the analysis of testimonial evidence, it provides a clear indication that calibration results do not qualify.

The application of Melendez-Diaz to intoxilyzer results has been the subject of several cases nationwide, but only touched upon tangentially in Delaware caselaw.  In State of Delaware v. McCurdy, the defense requested records pertaining to the intoxilyzer concerning service, modifications and calibration checks and argued, pursuant to Melendez-Diaz, that the forensic chemist should be available for testimony.  The Melendez-Diaz argument, however, was held immaterial since the state maintained that the chemist would be available for defense questioning.
  Likewise, in State of Delaware v. Vickers, defense counsel objected to the police corporal as an “other qualified witness” to admit the calibration sheets into evidence, but did not raise the Melendez-Diaz argument.


It is from a review of caselaw from other states that the greatest support is garnered for the conclusion that the chemist need not testify to admit intoxilyzer calibration records into evidence.  For instance, the United States District Court for the District of Virginia held that intoxilyzer maintenance records, “…fit squarely into the category of nontestimonial records carved out by the Supreme Court.”
  Likewise, in Oregon v. Bergin, the Court of Appeals of Oregon held that certificates regarding the accuracy of a device used to test defendant’s breath for alcohol were not testimonial.  The Court reasoned that the person who performed the test did so with no particular “prosecutorial use” in mind and not for any particular case.


The Court of Appeals of Indiana likewise supported this conclusion in holding that breath test inspection certificates are not testimonial records subject to the Confrontation Clause.  In reaching this decision, the Court noted that these records are not formalized and sworn statements like affidavits and are not prepared in advance of any specific drunk-driving incident or prosecution of any particular defendant.
  Numerous other states have reached the same conclusions regarding the testing and accuracy of a variety of different instruments.
  Only New York City has held otherwise and found that intoxilyzer records are testimonial.  There the Court stated that the Melendez-Diaz footnote regarding testing devices, “…winks at the issue, but excruciatingly avoids answering the question of whether or not its holding specifically covers calibration and testing records.”
  While this decision is noteworthy, it is in contrast with the vast majority of other states’ conclusions and not consistent with our analysis.
CONCLUSION

Subsequent to the Melendez-Diaz decision, the Handbook of Federal Evidence noted that an out of court hearsay statement is “testimonial” only if made under circumstances indicating that the primary purpose of the statement is to establish or prove events relevant to a criminal prosecution.
  The calibration of intoxilyzer machines clearly does not fall into this category; a conclusion supported by a number of states in holdings promulgated with specific reference to the Melendez-Diaz decision.  As such, under usual circumstances, intoxilyzer records should be admitted into evidence without the testimony of the State Chemist regarding the calibration of the machine.
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� McConnell v. State, 1994 WL 43571 (Del. 1993).  


� Best v. State, 328 A.2d 141, 143 (Del. 1974).  


� Delaware Rule of Evidence 803(6) states:


The following are not excluded by the hearsay rule, even though the declarant is not available as a witness:


(6) Records of regularly conducted activity. A memorandum, report, record or data compilation, in any form, of acts, events, conditions, opinions or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with D.R.E. 902(11), D.R.E. 902(12) or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation and calling of every kind, whether or not conducted for profit.


� A qualified witness must have familiarity with the record keeping system and attest to the following:  (1) [that] the declarant in the records had knowledge to make accurate statements; (2) that the declarant recorded statements contemporaneously with the actions which were the subject of the reports; (3) that the declarant made the record in the regular course of business activity; and (4) that such records were regularly kept by the business.  Trawick v. State, 845 A.2d 505, 509 (Del. 2004).


� Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2530-2531 (2009).


� Id.


� The Sixth Amendment to the United States Constitution states, “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district where in the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.”


� Melendez-Diaz at 2531, citing Crawford v. Washington, 541 U.S. 36, 51-52 (2004).


� Melendez-Diaz at 2538.


� Id.


� It may be significant to note that the Melendez-Diaz decision specifically states that notice and demand statutes are constitutional and many states have chosen this avenue as a means of compliance with the holding (Melendez-Diaz at 2541.


� Melendez-Diaz at Footnote 1.


� Id.


� State of Delaware v. McCurdy, 2010 WL 546499 (Del. C.P.  February 3, 2010).


� State of Delaware v. Vickers, 2010 WL 2299001 (Del. C.P.  June 9, 2010).


� U.S. v. Forstell, 2009 WL 2634666 (E.D. Va)


� Oregon v. Bergin, 217 P.3d 1087, 1089 (Or. Ct. App. 2009)


� Ramirez v. Indiana, 928 N.E. 2d 214, 219 (Ind. Ct. App. 2010).


� Although not an exclusive list, See State of Arizona v. Linder, 2010 WL 2103532 (Ariz. Ct. App., Department 1, Division A 2010)(holding that statutes allowing the admission of intoxilyzer results without the testimony of the creator of the results did not violate the Confrontation Clause); State of Kansas v. Johnson, 233 P.3d 290 (Kan. Ct. App. 2010)(holding that the facts in Melendez-Diaz were not comparable to those involving calibration records because the latter dealt with an element of the crime as opposed to the certification of a machine);  Settlemire v. State of Texas, 2010 WL 2720590 (Tex. App. Fort Worth 2010)(relying on the Melendez-Diaz footnote regarding testing devices to conclude that calibration records are not testimonial); New York v. Lent, 2010 WL 2802714 (N.Y. App. Div. Appellate Term, 9th and 10th Districts 2010)(reasoning that the calibration of intoxilyzer equipment is an objective procedure and does not involve judgment, decisions or conclusions, therefore, they are not testimonial in nature).


� People v. Carreira, 27 Misc. 3d 293, 893 (N.Y. City Ct. 2010).  


� Michael H. Graham, Handbook of Federal Evidence §802:2 (6th ed. 1986).  
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