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GENERAL SEARCH WARRANT LAW AND LIMITATIONS

The purpose of a search warrant is to ensure that there is prior judicial authorization for intrusions into areas in which a person has a reasonable expectation of privacy.  The protection of citizens’ privacy rights is found in the Fourth Amendment to the United States Constitution, which states, “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”  This prohibition against unreasonable searches and seizures is applicable to the states through the Fourteenth Amendment of the United States Constitution which states, in pertinent part, that no state shall, “…deprive any person of life, liberty, or property, without due process of law…”

Likewise, the Delaware Constitution states, in Article 1, Section 6, “The people shall be secure in their persons, houses, papers and possessions, from unreasonable searches and seizures; and no warrant to search any place, to seize any person or thing, shall issue without describing them as particularly as may be; nor then, unless there be probable cause supported by oath or affirmation.”  Based upon these constitutional requirements, a search is unreasonable unless made pursuant to a valid search warrant or justified by a recognized exception.  


Search warrants may be issued by any Judge of the Superior Court, the Court of Common Pleas, any Justice of the Peace or any magistrate authorized to issue warrants in criminal cases.
  Warrants are limited to their respective territorial jurisdictions and may include any person, house, building, conveyance, place or other thing for each or any of the following items specified in 11 Del.C. §2305:
(1) Papers, articles or things of any kind which were instruments of or were used in a criminal offense, the escape therefrom or the concealment of said offense or offenses;

(2) Property obtained in the commission of a crime, whether the crime was committed by the owner or occupant of the house, building, place or conveyance to be searched or by another;

(3) Papers, articles, or things designed to be used for the commission of a crime and not reasonably calculated to be used for any other purpose;

(4) Papers, articles or things the possession of which is unlawful;

(5) Papers, articles or things which are of evidentiary nature pertaining to the commission of a crime or crimes;

(6) Persons for whom a warrant of arrest has been issued.

These items may be included in a search warrant regardless of whether the owner of the property is viewed as a suspect.  The Fourth Amendment does not prohibit the issuance of a search warrant directed to a third party who has not engaged in any wrongdoing.  As long as the search is “reasonable” under the Fourth Amendment, “…the State interest in enforcing the criminal law and recovering evidence remains the same, whether the third party is a suspect or not.”

Under both the United States and Delaware Constitutions, a warrant must “particularly describe” the place to be searched and the person or items to be seized.  This particularity requirement is codified in 11 Del.C. §2307, which states, “The warrant shall designate the house, place and conveyance or person to be searched, and shall describe the things or persons sought as particularly as possible” (emphasis added).  The policy of requiring particular descriptions of seizable items in search warrants is the avoidance of general “exploratory” searches.  This leaves the officer executing the warrant with little discretion.
  By requiring warrants to contain particular descriptions of items and persons to be seized, the Fourth Amendment, “…makes general searches impossible and prevents the seizure of one thing under a warrant describing another.”

In addition to the particularity requirement, the issuance of search warrants is limited by jurisdictional requirements.  Regarding subject matter jurisdiction, the Delaware Supreme Court has ruled that Justice of the Peace Courts have the power to issue search warrants even if it is determined that the Justice of the Peace does not have subject matter jurisdiction over the crime itself.
  In Stroik v. State, the Delaware Supreme Court noted that, “the purpose of a search warrant is to provide a constitutional procedure that enables the State to build the evidentiary background of its case.”
  The Court goes on to explain that to require the issuing court to have subject matter jurisdiction over the charges would frustrate the purpose of the search warrant by requiring the requesting officer to have knowledge of every potential crime with which the suspect may be charged.  

While the Justice of the Peace Court does not need to have subject matter jurisdiction over the crime alleged to have been committed, the Court must have territorial jurisdiction to issue a warrant, pursuant to 11 Del.C. 2304, which states that a magistrate may issue a warrant, “within the limits of their territorial jurisdiction.”
  11 Del.C. §2701, however, provides that the jurisdiction of a Justice of the Peace is statewide unless expressly provided by law.  A Justice of the Peace, therefore, has the territorial jurisdiction to issue search warrants anywhere in the state of Delaware.

It is noteworthy that this territorial jurisdiction does not extend to searches outside of the state of Delaware.  Pursuant to the above referenced statutes and case law, Justice of the Peace Court judges are bound only to issue warrants for searches to be conducted within the physical borders of the state of Delaware.  As such, search warrants issued to search outside of Delaware are invalid and requests by law enforcement for searches outside of Delaware should be denied.
  Federal property located within the physical borders of Delaware, however, is within the territorial jurisdiction of the Justice of the Peace Court judges.  Therefore, a search warrant may be issued for property located on Dover Air Force Base since it is within the geographic area of the judges’ jurisdiction, provided that the offense is in the general class of crime over which the judge has jurisdiction.

I. The Search Warrant Process

 
The search warrant process may be broken down into a series of chronological components, which this memorandum will address in order.

A.   The Initial Contact Between the Magistrate and Law Enforcement

The role of a magistrate in the search warrant process is to review the application and affidavit with impartiality and neutrality; as a “neutral and detached magistrate”.
  In United States v. Leon, the Court maintained that the neutrality of the judicial officer to whom the application for a search warrant is presented is essential to the maintenance of the constitutional protection against unreasonable searches.
  A magistrate cannot become “an adjunct law enforcement officer” to provide authorization for an otherwise unconstitutional search.

The role of a neutral and detached magistrate begins at the point of initial contact with law enforcement.  This applies to communications between the magistrate and law enforcement even before the affidavit is presented.  In Gardner v. State, the Supreme Court of Delaware cautions against discussions between law enforcement officers and judicial officers who issue search warrants.  The Supreme Court acknowledges that it may be necessary for a police officer seeking to secure a warrant to contact a magistrate for purposes unrelated to the substance of the warrant, such as availability.
  However, the Court does not, “…condone informal discussion between the police and a judge or magistrate in connection with the issuance of search warrants, except to the extent that they may be necessary for logistical purposes.”
  The Court goes on to explain that communication beyond logistics creates the risk that the magistrate will be exposed to information beyond that which is contained in the application and affidavit.  Additionally, these communications cast doubt on the neutrality and detachment of the magistrate, regardless of the information exchanged.

Regarding communication while an application and affidavit are being presented, the Delaware Superior Court has opined that a judge or magistrate may inquire of the police or prosecutor about deficiencies in facts that speak to the issue of probable cause.  In State v. Santini, the magistrate inquired as to the Defendant’s connection to the address listed in the warrant and suggested that the officers supplement their affidavit to include that information.  In their analysis, the Superior Court commented that, “Such discussions or suggestions inure to the benefit of the person whose person, place or motor vehicle may be searched…since engaging in such discussions underscores the commitment of the neutral and detached magistrate…”
  As such, these discussions assist the magistrate in meeting their responsibility to issue a warrant only upon probable cause.  The Superior Court did note that it is conceivable that an informal discussion might violate a magistrate’s duty to remain neutral and detached if the result of the discussion leads to substantial and substantive revisions of the affidavit, particularly if the revisions are the result of inappropriate encouragement from an officer.

B. The Presentment of the Application and Affidavit

11 Del.C. §2306 provides a list of all essential requirements to be included in an Application for a Search Warrant.  The failure to include any of the following requirements may result in a challenge to the validity of a search warrant:

(1) It shall be in writing;

(2) It shall be signed by the complainant and verified by oath or affirmation;

(3) It shall designate the house, place, conveyance or person to be searched and the owner or occupant thereof (if any);

(4) It shall describe the things or persons sought as particularly as may be;

(5) It shall substantially allege the cause for which the search is made or the offense committed by or in relation to the persons or things searched for;

(6) It shall state that the complainant suspects that such persons or things are concealed in the house, place, conveyance or person designated; and

(7) It shall recite the facts upon which such suspicion is founded (i.e. probable cause).

A sample form of the application is found in 11 Del.C. §2310(a).  The application for a nighttime warrant differs from that described above and will be addressed in the third section of this legal memorandum.

C. Determination of Probable Cause

After the application and affidavit for a search warrant is submitted to the magistrate, a review is conducted to determine whether probable cause exists sufficient to warrant a reasonable person to believe that seizable property would be found in a particular place or on a particular person.
  Probable cause is explored in the next section of this legal memorandum.

D. Issuance of the Search Warrant

Once a magistrate is satisfied that probable cause exists for the issuance of a search warrant, the warrant itself is signed.  There is no requirement that the warrant contain the facts that gave rise to probable cause, as long as the warrant refers to the affidavit and application, which contain such facts.  The warrant must contain, however, information designating, “…the house, place, conveyance or person to be searched, and shall describe the things or persons sought as particularly as possible.

There is no mandate requiring the use of a specific form, however, the Delaware Code provides a “sufficient” form for both daytime and nighttime searches.
  These forms are attached to this memorandum.

E. Service of the Search Warrant

The service of a search warrant is governed by two sections of the Delaware Code.  11 Del.C. §2307(a) states that once the magistrate finds that probable cause exists, they, “…may direct a warrant to any proper officer or to any other person by name for service”.  11 Del.C. §2309(a) provides that any papers, articles or things which are the subject matter of a search warrant may be seized by a peace officer without a search warrant if the items are in plain view, or pursuant to a valid search if the items are described in the search warrant.

F. Inventory of Seized Items and Return

Inventory and return of seized items are governed by statute and regulated by a Justice of the Peace Court Policy Directive.  Pursuant to 11 Del.C. §2309(b), the officer taking the property under the warrant shall give to the person a receipt for the property taken, or leave a receipt at the place from which the property was taken.  The return shall occur forthwith and shall include a written inventory of property taken, which is signed by the officer executing the warrant in the presence of the property owner or at least one witness.  This procedure is outlined in greater detail in Policy Directive 02-201.
II. Probable Cause

 
The Delaware Constitution provides that a search warrant may only be issued upon a showing of probable cause.
  This constitutional requirement is codified in Title 11 of the Delaware Code, Section 2307, which states that a warrant may issue only upon a judicial determination of probable cause.
  The following sections of this memorandum shall explain, in detail, what probable cause is and how a judicial officer arrives at a determination of probable cause or lack thereof.

A.   Definition of Probable Cause
Probable cause to issue a search warrant is a common sense determination made by the issuing judicial officer based upon the facts contained within the affidavit.  The Delaware Supreme Court has defined facts that constitute probable cause as facts sufficient to warrant a reasonable person in the belief that seizeable property would be found in a particular place or on a particular person.
  In other words, “[f]or probable cause to exist, a ‘nexus between the items to be sought and the place to be searched’ must be established.”

For probable cause to exist, facts that warrant a reasonable person to believe that a crime was committed and that the property sought to be seized would be found in a particular place must be contained within the affidavit.
  When the affidavit and application are presented, the “reasonable person” is the issuing magistrate.  In order to apply the definition of probable cause to the facts at hand, the magistrate must apply the “totality of the circumstances test” as described below.

B. Totality of the Circumstances Test
The totality of the circumstances test was first promulgated by the United States Supreme Court in Illinois v. Gates.  In doing so, the Court stated, “We are convinced that this flexible, easily applied standard will better achieve the accommodation of public and private interests that the Fourth Amendment requires…”
  In Gates, the Court addressed probable cause as it relates to an informant’s tip, which had previously been analyzed under a two-pronged test.  The Court abandoned the two-pronged test and adopted the totality of the circumstances approach.
  The Court stated, “The task of the issuing magistrate is simply to make a practical, common-sense decision whether, given all the circumstances set forth in the affidavit before him, there is a fair probability that contraband or evidence of a crime will be found in a particular place.”
 (emphasis added).

The Court went on to say that it considered the totality of the circumstances approach to be a more “practical, non-technical” concept.
  The Delaware Supreme Court supported the non-technical aspects of the Gates approach when it stated that, “the ‘assessment of probabilities’ that flows from the evidence presented in support of the warrant ‘must be seen and weighed not in terms of library analysis by scholars, but as understood by those versed in the field of law enforcement.’”
  Likewise, the Delaware Supreme Court has consistently applied the Gates approach in holding that, “a magistrate may find probable cause when, considering the totality of the circumstances, ‘there is a fair probability that contraband or evidence of a crime will be found in a particular place.’”
  Moreover, a neutral and detached magistrate may draw reasonable inferences from the factual allegations in the affidavit.

C. Four Corners Test
In determining whether probable cause existed to issue a search warrant, a reviewing court will use the “four corners test”.  Using this test, sufficient facts must appear on the face of the affidavit so that the reviewing court may judge whether the factual basis in the document alone provided probable cause.
  The Delaware Superior Court provided the following summary of the four corners test in State v. Sisson:

Stated differently, the supporting affidavit must set forth sufficient facts on its face, “…for a judicial officer to form a reasonable belief that an offense has been committed and that seizable property would be found in a particular place to support a finding of probable cause.”
 Additionally, the “test for probable cause [in support of a search warrant] is much less rigorous than that governing the admission of evidence at trial and requires only that a probability, and not a prima facie showing, of criminal activity be established.”
 Great deference must be paid by a reviewing court to the determination of a judge who has made a finding of probable cause to issue a search warrant.
 Indeed, a finding of probable cause “will not be invalidated by a hyper technical, rather than common sense, interpretation of a warrant affidavit.”
 And, when considering the sufficiency of the application for a search warrant, the reviewing court must consider the application “as a whole and not on the basis of separate allegations.”

The significance of the four corners test cannot be overstated.  A magistrate issuing a warrant must always be cognizant of how the warrant will be reviewed if the matter is appealed.  As such, it is important to focus the probable cause determination upon the facts as they are stated in the affidavit as opposed to information gathered by other means, such as oral communication from law enforcement.  The effect of the personal knowledge of the issuing magistrate was discussed in Pierson v. State, where a search warrant was suppressed because there were no dates listed in the affidavit to indicate the probability that the items sought were presently on the premises.  The warrant was initially issued without the dates because the magistrate had official knowledge of the dates because he had issued an arrest warrant for the defendant on the same day.  This personal knowledge notwithstanding, the reviewing court could only verify the existence of probable cause by reviewing the facts contained within the four corners of the affidavit.

D. Reliability of Information
Informants

When making a determination of probable cause, the issuing magistrate must necessarily consider the reliability of the information contained within the application and affidavit.  The reliability of such information is dependent upon the source.  Sources of information may come from personal observations of criminal activity made by law enforcement affiants or by law enforcement recounting the incriminating reports of an informer or a third party witness.
  Information provided by a law enforcement officer is “presumptively reliable” and the issuing magistrate may also give consideration to the experience and specialized knowledge of the particular officer seeking the warrant.

Hearsay information, provided by informants or third party witnesses, gives rise to probable cause based again on the totality of the circumstances.  The Delaware Supreme Court has held that the following factors must be considered together in determining whether hearsay information provides probable cause:  (1) the reliability of the informant, (2) the details contained in the informant’s tip, and (3) the degree to which the tip is corroborated by independent police surveillance and information.
  These three factors must be considered together by the issuing magistrate and one factor itself does not control the decision.  For instance, if an informant’s tip is sufficiently corroborated by independent police work, then the tip may form the basis for probable cause even if little is known about the informant’s reliability.

The degree of corroboration needed to meet the probable cause standard depends largely on the type of informant that provided the information.  Information provided by informants that are less reliable will require greater corroboration and vice versa.  For instance, the Delaware Superior Court has stated that information provided by an anonymous informant or another criminal is not presumptively reliable and will require corroboration.  However, when the informant is a named citizen, no corroboration is necessary to establish the reliability of the information.  “The information is presumed to be reliable because citizens have no reason to fabricate criminal activity; they are presumed to have no interest in the matter.”

On a practical level, most law enforcement officers provide hearsay information from informants to the magistrate, however, an informant may be brought before a magistrate to swear to their statements.  The Delaware Supreme Court has held that the appearance of an informant is naturally more reliable because, “…the informant’s information can be questioned by the magistrate, and the informant’s appearance and demeanor can be judicially evaluated.”

In certain situations, an informant will make an “admission against their penal interest”, meaning that they have participated in a crime currently under investigation and admit it to police or participated in a past crime and possess information about an unrelated crime that police are now investigating.  In both situations, the informant is usually seeking a benefit to themselves such as a lighter sentence or immunity from prosecution.  In these situations, the Delaware Supreme Court has held that these statements may be considered as corroborating evidence, but there must be more than a “bare admission”, such as the informant’s past reliability or independent police work, to give rise to probable cause.

Fresh vs. Stale Information

How recently the information was obtained is also a factor for the issuing magistrate to consider when making a determination of probable cause.  Probable cause must be based upon “fresh” information.  The Delaware Supreme Court noted that the freshness of information is not based simply on the amount of time that has passed, but on a review of all the circumstances.  In Jensen v. Smith, the Court stated, “The validity of probable cause cannot be quantified ‘by simply counting the number of days between the occurrence of the facts relied upon and the issuance of the affidavit.’
 Rather, in determining whether information has become stale due to an impermissible delay in securing a warrant, courts must examine all the relevant facts and circumstances in a ‘practical and flexible manner.’”

An additional consideration regarding the freshness of information in a probable cause determination is whether the alleged violation is a single violation or a continuing course of conduct.  In State v. Ivins, the Delaware Supreme Court agreed with the rule promulgated United States v. Johnson (461 F.2d 285 (10th Cir. 1982), “Together with the element of time, we must consider the nature of the unlawful activity.  Where the affidavit recites a mere isolated violation it would not be unreasonable to imply that probable cause dwindles rather quickly with the passage of time.”
  The Court goes on to note that where the alleged violation is an ongoing activity of a “continuous nature” the element of time becomes less significant.

E. Anticipatory Search Warrants
An anticipatory warrant is a, “…warrant based upon an affidavit showing probable cause that at some future time (but not presently) certain evidence of crime will be located at a specified place.”
  In United States v. Grubbs, the Supreme Court affirmed the constitutionality of anticipatory search warrants.  In so doing, the Court opined that when an anticipatory warrant is issued, the fact that the evidence is not currently at the place described is immaterial as long as probable cause exists to believe that it will be there when the warrant is executed.
  The determination of probable cause for an anticipatory warrant is the same, in principle, as a standard search warrant.  An anticipatory search warrant often includes a “triggering condition” (aside from the mere passage of time) to occur prior to its execution, however, the United States Supreme Court has held that the warrant itself does not have to state the triggering condition.

F. Bodily Intrusion Search Warrants
Law enforcement investigations often require the search of a person’s body for things including hair, blood, saliva, semen and/or DNA.   These situations constitute a search pursuant to the Fourth Amendment and, therefore, require probable cause with an additional analysis of reasonableness.  In Schemerber v. California, the United States Supreme Court examined whether a warrant to obtain a blood sample was proper.  In the opinion, the Court stated, “…the questions we must decide in this case are whether the police were justified in requiring petitioner to submit to the blood test, and whether the means and procedures employed in taking his blood respected relevant Fourth Amendment standards of reasonableness.”

The Delaware Superior Court used a standard probable cause analysis in State v. Cooke in determining that probable cause existed to issue a search warrant for a blood sample for DNA analysis.
  Other states, however, have provided a more expansive framework for magistrates to follow when presented with a request for a bodily intrusion search.  The Supreme Court of South Carolina summarized the following factors they used in considering if a bodily intrusion search warrant was needed and reasonable: “(1) there is probable cause to believe that a crime has been committed by a particular suspect, (2) a clear indication that material evidence relevant to the question of the suspect’s guilt will be found and (3) the method used to secure the evidence is safe and reliable.”
  The Court further explained that once the state has demonstrated the above three factors, the court must then, “…balance the seriousness of the crime, the importance of the evidence to the investigation, and the unavailability of an alternative, less intrusive means of obtaining the evidence.”

A California Appellate Court has opined that the means of obtaining the evidence should be weighed heavily.  “The more intense, unusual, prolonged, uncomfortable, unsafe or undignified the procedure contemplated, or the more it intrudes upon essential standards of privacy, the greater must be the showing for the procedure’s necessity.”
  Because less intrusive means are preferred, minimal intrusions require less scrutiny after probable cause is determined.  Searches including swabs for DNA, dental impressions, fingernail scrapings and head hair samples have generally been considered less intrusive.  The bodily intrusion for a blood draw is greater, however, the Washington Court held that if a blood draw is performed by medical personnel, the intrusion is not significant since such a procedure is commonplace and involves little risk of pain, trauma or harm.
  More intrusive means to obtain evidence, such as body cavity searches
, strip searches, semen samples
 and surgical operations or x-rays
, are naturally subject to greater scrutiny 

III. Nighttime Search Warrants

A.  
Authority for Nighttime Search Warrants
A nighttime search warrant is one that expressly authorizes the search of a residence between the hours of 10:00pm and 6:00am.  Nighttime search warrants must be specifically sought by the law enforcement officer in the Application and Affidavit and specifically granted by the magistrate in the search warrant itself.
  While the United States and Delaware Constitutions provide protections for persons to be secure in their homes against, “unreasonable searches and seizures”, the Delaware Code provides an even greater level of protection against a nighttime search or seizure within a residence.
  This additional level of protection has been in place since 1852
, however, its current form may be found in 11 Del.C. §2308, which states:

A search warrant shall not authorize the person executing it to search any dwelling in the nighttime unless the judge, justice of the peace or magistrate is satisfied that it is necessary in order to prevent the escape or removal of the person or thing to be searched for, and then the authority shall be expressly given in the warrant.  For purposes of this section, the term “nighttime” shall mean the period of time between 10:00pm and 6:00am.

While the statute provides a specific time frame during which a nighttime search warrant is required, a search that begins prior to 10:00pm may be extended until after 10:00pm without the issuance of a specific nighttime warrant.
  It is also important to note that the authority to issue a nighttime search warrant applies only to a “dwelling” and does not extend to vehicles.
  A “dwelling” is defined in 11 Del.C. §829(b) as, “a building which is usually occupied by a person lodging therein at night.  A “dwelling” has been used to define any type of lodging, including a motel room.
  Because it is not a dwelling, a valid search warrant issued for a vehicle may be executed at any time without the specific language required for a nighttime search of a residence.
  

B.   Form of Application and Affidavit for a Nighttime Search Warrant
The Delaware legislature has suggested a “sufficient” nighttime search warrant form in 11 Del.C. 2310(c), which is attached to this memorandum.  The form for a nighttime search warrant differs from that of a standard search warrant in that the probable cause section must state facts that show that the nighttime search is “necessary to prevent the escape or removal of the person or thing to be searched for”.


While a sufficient search warrant form is provided in the Delaware Code, it is not necessary that the form be used as long as the warrant itself indicates that the search will take place at night.  The Delaware Superior Court has held a nighttime search warrant adequate, even when it did not conform to the form provided, because the language contained within the warrant expressly provided for a nighttime search.
  In Scott v. State, the Court held that a nighttime search warrant must contain language that gives the executing officers express authority to conduct the search at night and references the affidavit that shows the necessity for a nighttime search.
  


The Delaware Supreme Court has upheld nighttime search warrants in similar cases.  In Hope v. State, the Court held that a warrant was not invalid because it failed to state exigent circumstances or a specific finding by the magistrate that probable cause existed.  The Court found that the warrant was sufficient in expressly authorizing a nighttime search where the facts supporting probable cause were located in the affidavit.
  Likewise, in Jensen v. State, the warrant itself listed no reasons for the search, however, it authorized a nighttime search and the affidavit provided probable cause.
  In Jensen, the Court stated that a reference to an affidavit and the allegations therein was sufficient. 

C.   Standard of Review for Nighttime Search Warrant
Although the Justice of the Peace Court would not sit as a “reviewing court” for purposes of evaluating the validity of a nighttime search warrant, it is important as the issuing court to understand the basis upon which nighttime search warrants are reviewed.  As with a review of all search warrants when the issue of suppression of evidence arises, the reviewing court will consider the Application and Affidavit issued by the magistrate under the “four corners test” as it was described in the probable cause portion of this memorandum.  As the “four corners test” applies to nighttime search warrants, however, the reviewing court must be satisfied that there were sufficient facts showing that the nighttime search was necessary to prevent the escape or removal of a person or thing to be searched.  The reviewing court may only review the facts presented in the affidavits supporting the warrant application.
   

D.   Examples of Upheld Nighttime Search Warrants
Nighttime search warrants are commonly issued when the defendant is expected to be released from custody during the night.  Even if the defendant is not actually released, the warrant is not invalidated as long as it was issued based upon the reasonable expectation that release would occur during the night.  In Jackson v. State, a defendant was in temporary police custody and was expected to be released during the night.  In their application and affidavit for a nighttime search warrant, the police stated that there was a reasonable basis to believe that if the search warrant was not executed that evening, the evidence would be destroyed upon Defendant’s return to his residence.  This nighttime search warrant was upheld even though the individual was not actually released until 6:00am because at the time of issuance, the police could not be certain that he would not be released during the night.
  Likewise, in Dixon v. State, defendants were in custody at the time the police applied for the nighttime search warrant.  Given the possibility that the defendants would make bail during the night, the police had a reasonable basis to believe that if a nighttime search warrant were not executed, evidence would be destroyed.

Nighttime search warrants have similarly been upheld in instances where co-conspirators may learn of an arrest and attempt to destroy evidence.  In Caldwell v. State, the Delaware Supreme Court found that averments in the affidavit were sufficient to support the issuance of a nighttime search warrant.  Specifically, the Court noted that the defendant’s arrest may have alerted family members to the police investigation, which was significant given that law enforcement believed several family members to be involved in the drug distribution operation for which defendant was arrested.
  The Court stated that, “the issuing court cannot merely rely on a conclusory allegation that a co-conspirator may get wind of an arrest and attempt to destroy evidence located in the premises to be searched.  The application must also include averments that support such an assertion-for example, averments describing the conspiracy and indicating that the coconspirators are in the vicinity or have access to the premises.”

Nighttime search warrants have been deemed valid when the dwelling to be searched was a motel room due, in part, to its transitory nature.  In Huggins v. State, law enforcement presented evidence that defendant was conducting illegal drug activity in two hotel rooms.  In upholding the warrant, the Delaware Supreme Court noted that the, “activity was being conducted in a transitory location”.
  The Court held that this factor supported the necessity of the warrant to prevent the escape of the defendant and the destruction of evidence.

D. Examples of Overturned Nighttime Search Warrants

A recent decision by the Delaware Superior Court, however, seemingly narrows the standard for a nighttime search warrant issued to search a motel room.  In State v. White, the Superior Court held that the “mere” facts that the place to be searched was a motel room and that the affiant stated that there was the “possibility” of degradation of evidence, was not enough.
  The Court stated that probable cause must be found from facts indicated on the face of the affidavit that the nighttime search was necessary to prevent the removal or destruction of evidence.  In this case, the Court asserts that additional exigent circumstances must be specified in the affidavit for a nighttime search warrant to issue, beyond that of the location being a motel room.

A nighttime search warrant was similarly deemed invalid in Henry v. State, where the Delaware Supreme Court held that there were not sufficient facts in the affidavit to establish that a nighttime search was necessary to meet the standard set forth in 11 Del.C. §2308.  The Court noted that there was no language in the affidavit regarding the escape or removal of anything to be searched for and no facts supplied to indicate why the search had to take place in the evening as opposed to the day.
  The Court went on to state, “Defendant was already in custody of the police[] when eight police officers descended on his trailer home at 11:30 pm while only his wife was there.  Nothing whatever appears in the record to justify this intrusion.”

IV. Exceptions to the Search Warrant Requirement

 
In Katz v. United States, the United States Supreme Court stated that, “Searches conducted outside the judicial process, without prior approval by judge or magistrate is per se unreasonable under the Fourth Amendment-subject only to a few specifically established and well-delineated exceptions.”
  As indicated by the prior analysis of constitutional and statutory provisions as well as significant amounts of case law on the subject, searches are invalid and unconstitutional when conducted without a valid search warrant.  The below exceptions are recognized as exceptions to the warrant requirement based upon public policy.  While this court would not be subject to review a search conducted without a valid warrant, an understanding of these exceptions is pertinent to a broad understanding of search warrants and the policies that drive the applicable legal principles.
A.   Search Incident to Lawful Arrest
Although the scope of a search incident to lawful arrest has been the subject of much legal debate, as early as 1914, the United States Supreme Court indicated approval of a warrantless search upon arrest.
   Later, in 1925, the Court stated, “The right without a search warrant contemporaneously to search persons lawfully arrested while committing crime and to search the place where the arrest is made in order to find and seize things connected with the crime as its fruits or as the means by which it was committed, as well as weapons and other things to effect an escape from custody, is not to be doubted.”

This exception to the warrant requirement has been codified by the Delaware legislature in 11 Del.C. §2303, which states:

A search of a person, house, building, conveyance, place or other thing may be made without a warrant if:



1.  The search is made incidental to and contemporaneous with a lawful arrest;



2.  The search is made in order to find and seize:




a.  The fruits of a crime;




b.  The means by which a crime was committed




c.  Weapons or other things to effect an escape from arrest or custody; and




d.  Evidentiary matter pertaining to the commission of a crime.


Regarding the acceptable area within which a search may be conducted, these statutory provisions have been interpreted by the Delaware and Federal Courts as allowing a search incident to arrest of, “…the area from within which [a person] might gain possession of a weapon or destructible evidence.”
  The area of search incident to lawful arrest has been addressed by the United States Supreme Court in two different situations; a search of a person incident to arrest and a search of a vehicle incident to arrest.


In Chimel v. California, the United States Supreme Court addressed the boundaries of the area to be searched pursuant to a lawful arrest.  The Court indicated that it was reasonable for the officer to search the person to remove any weapons that might be used to resist arrest or escape, both of which would endanger the officer and the arrest.  Additionally, the Court noted that it was reasonable for the officer to search for and seize any evidence on the person in order to prevent its destruction.  Finally, the officer may search the area into which an arrestee might reach, which would be dangerous for the same reasons indicated above.  “There is ample justification, therefore, for a search of the arrestee’s person and the area within his immediate control-construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence.”


In Arizona v. Gant, the United States Supreme Court addressed the search of a vehicle incident to lawful arrest.  The Court held that a vehicle may be searched only if there is a possibility that the arrestee could gain access to the vehicle at the time of the search or there is reason to believe that evidence of the crime of arrest may be found in the vehicle.  This holding is consistent with the public policies of safety and evidence retention, while not violating the Fourth Amendment’s prohibition on a warrantless search.  In summary, the Gant Court stated, “Police may search a vehicle incident to a recent occupant’s arrest only if the arrestee is within reaching distance of the passenger compartment at the time of the search or it is reasonable to believe the vehicle contains evidence of the offense of arrest.”

For example, in Gant, the defendant was arrested for driving on a suspended license.  After he was handcuffed and placed in the police car, the officers searched his car.  This search was ruled unlawful because Gant was in the police car at the time of the search and posed no safety threat to the officers and a search of the vehicle would not have produced any evidence of the crime for which he was arrested, driving on a suspended license.

B.   Hot Pursuit
11 Del.C. §2302 states, “A search of a person, house, building, conveyance, place or other thing may be made without a warrant if the search is made for a person hotly pursued provided the pursuer has probable cause to believe that such person has committed a felony or a misdemeanor.”  Under the clear meaning of the statute, the police may enter and search a place where a warrant would typically be required if they are actively engaged in pursuing a suspect.  

In Warden v. Hayden, the United States Supreme Court asserted that while police are engaged in hot pursuit of a suspect and weapons, any other evidence of criminal behavior may be seized and admitted if it was discovered in a place where the suspect or weapons might be located.

C.   Consent
Consent to search is a valid exception to the warrant requirement and waives both the requirement for a warrant and the necessity of establishing probable cause.
  The two primary issues raised with regard to consent searches are whether the consent was voluntarily given and whether the consenting party had the authority to consent to the search.

In Schneckloth v. Bustmonte, the United States Supreme Court indicated that the validity of the consent must be based upon a “totality of the circumstances” test.  The primary issue in the consent’s validity is whether or not the consent was voluntary.  In Schneckloth the Court stated that a consent was voluntary as long as it was not, “the product of duress or coercion, express or implied.”
  Along with a consideration of coercion, the knowledge of the right to refuse is also a factor to be considered in the totality of the circumstances.

The remaining issue in a search pursuant to consent is the authority of the person who provides consent for the search.  In State v. Devonshire, the Superior Court found that Delaware’s consent exception was to be narrowly construed.  That an owner of the property may provide consent to search is undisputed, however, for a third party to provide consent, they must have possession of the property and equal or greater control of the area to be searched.  This is a question of fact in each case, however, this status generally applies to those with common authority, such as co-inhabitants.

D.   Inventory Search
An “inventory search” is a search conducted of a seized vehicle for purposes of documenting the property that the police have seized.  These warrantless searches are justified because they permit the police to know and safeguard property that is now within their custody.  The extent of an inventory search, however, depends on a number of different factors, including, but not limited to, the facts of the case, the reason for impoundment, the condition of the vehicle and the availability of the owner.
  

The most common challenges to inventory searches include whether containers within the vehicle may be searched and whether areas such as the glove compartment and trunk may be searched.  In State v. Miller, the Delaware Superior Court held that police are not permitted to search trunks, glove compartments or other containers within the course of an inventory search without a particular reason for doing so.  This holding reduces the risk that an inventory search may be abused in its use as a “pretext” for an investigation of the vehicle.  “As a further guard against abuse, the intrusion should be minimized by limiting the scope of an inventory search to protection against substantial risks to property in the vehicle and not enlarging the scope on the basis of remote risks.”

E.   Vehicle Searches
Vehicles searches may occur in a variety of different ways including contemporaneous to arrest and as part of an inventory search as described above.  Likewise, vehicle searches may be related to other exceptions to the warrant requirement such as exigent circumstances and a search incident to arrest.  The vehicle search exception to the warrant requirement is justified as long as the police have probable cause to believe that the vehicle in question is carrying evidence or contraband.
  This exception is reasonable given the mobile nature of automobiles and the likelihood that evidence contained therein may be lost or destroyed.
  Additionally, the United States Supreme Court has held that a person’s expectation of privacy in regard to their vehicle is less than their privacy expectation in their home, largely because much of the area to be searched in a vehicle is in plain view.
  

As with an inventory search, a common challenge to vehicle searches regards the search of closed containers within the vehicle.  The United States Supreme Court has extended the search warrant exception to closed containers within a vehicle, as long as probable cause exists to believe that the object of the search will be found in the container.
  In U.S. v. Ross, the Court stated, “…an individual’s expectation of privacy in a vehicle and its contents may not survive if probable cause is given to believe that the vehicle is transporting contraband…the scope of a warrantless search of an automobile…is defined by the object of the search and the places in which there is probable cause to believe that it may be found.”

F.   Plain View
Pursuant to the “plain view” exception to the warrant requirement, an officer may seize contraband without a warrant that the officer observes in plain view that the following conditions are met:  the officer is lawfully in a position to see the contraband, the item’s value as evidence is readily apparent and the officer has a lawful right to access the item.
  The policy behind this exception lies in the fact that there is little expectation of privacy in items that are in plain view.
  The lawful access factor listed above is that which is most often challenged.  In order to have lawful access to the item, the officers must not have arrived at the place by unlawful means.  For example, if police officers entered defendant’s front lawn without any probable cause, in order to look into his window where they saw and later seized a weapon that had been used in a crime, this would constitute a warrantless search and the plain view doctrine would not apply.   “What the ‘plain view’ cases have in common is that the police officer in each of them had a prior justification for an intrusion in the course of which he came inadvertently across a piece of evidence incriminating the accused.”

G.  Inevitable Discovery


The inevitable discovery exception to the warrant requirement is used in cases where despite illegal conduct on behalf of the police, the evidence that was obtained would have been inevitably obtained through other means, most commonly routine police procedure and investigation.  “The illegalities in such cases, therefore, [have] the effect of simply accelerating the discovery. In general, where the prosecution can show that the standard prevailing investigatory procedure of the law enforcement agency involved would have led to the discovery of the questioned evidence, the exception will be applied to prevent its suppression.”
  For example, in Cook v. State, the police acquired money from an armed robbery while conducting a pat-down search for weapons.  Although the seizure of the money exceeded the scope of their weapons search, the money would have inevitably been found during a standard inventory search subsequent to their arrest.
 
H.  Public Safety/Exigent Circumstances

Search warrant requirements may not apply to situations in which law enforcement officers make a warrantless entry due to a threat to public safety, destruction of evidence or other exigent circumstances.  For example, firefighters may make a warrantless entry onto private property in order to fight a fire and may then remain there for a “reasonable time” in order to investigate the cause of the fire.
  Likewise, law enforcement may make a warrantless entry to prevent the imminent destruction of evidence.  In order to do so, the evidence must be in the process of being destroyed or there is a significant possibility of future destruction and that taking time to procure a warrant would be unreasonable.
  A final example of exigent circumstances is the warrantless entry into a private dwelling by officers to assist a person who is seriously injured or threatened with injury.

V. Challenges to a Search Warrant

 
When challenging the validity of a search warrant, the burden is upon the defendant to prove that the issuance of the search warrant was unlawful.
  A challenge may be brought based upon the argument that sufficient probable cause did not exist to issue a warrant.  Additionally, a defendant may argue that the information provided in the application or affidavit was false or defective.  Finally, a challenger may argue that the information contained in the application or affidavit was believed to be true at the time of submission, but later was found to be false.

A.   Four Corners Challenge
When challenging the validity of a search warrant for lack of probable cause, the defendant is alleging that the “four corners” test was not met, therefore, the warrant was unlawful because the facts as they appeared on the face of the affidavit did not provide a basis to determine that probable cause existed.  When met with this argument, the reviewing court’s duty, “…is simply to ensure that the magistrate had a substantial basis for concluding that probable cause existed.”
   In Illinois v. Gates, the United States Supreme Court asserted that the reviewing court should not undertake a de novo review regarding the sufficiency of the affidavit.
  Rather, the reviewing court should give “great deference” to the determination of probable cause by the issuing magistrate and review the affidavit based upon common sense, rather than technicality.

According to Sisson v. State, this deference is warranted based upon the Fourth Amendment’s preference for searches conducted pursuant to a warrant.
  Despite this deference, the reviewing court must determine whether the magistrate’s probable cause determination met the totality of the circumstances test.  In doing so, the reviewing court is confined to the information that is written in the affidavit.  “The requirement that all facts relied upon by the magistrate be in the written affidavit insures that the reviewing court may determine whether the constitutional requirements have been met without reliance upon faded and often confused memories.”

B. Franks v. Delaware Challenge
A defendant may also challenge the lawfulness and validity of a warrant based upon the argument that information contained in the affidavit is either false or defective.  In Franks v. Delaware, the United States Supreme Court set forth the analytical framework to be used in determining whether a defendant can challenge the truthfulness of factual statements made in an affidavit supporting a warrant.  This framework requires the defendant to make a preliminary showing that a false statement was included in the warrant affidavit and that the false statement was made knowingly or intentionally, or with reckless disregard for the truth.  If the defendant can demonstrate the above factor and show that the false statement was necessary to a finding of probable cause, then a hearing must be held at the defendant’s request.

If at the hearing the defendant establishes, by a preponderance of the evidence, that the affiant committed perjury or reckless disregard for the truth, the affidavit’s false material must be set aside.  If the affidavit’s remaining information is, “…insufficient to establish probable cause, the search warrant must be voided and the fruits of the search excluded to the same extent as if probable cause was lacking on the face of the affidavit.”

The rationale in Franks v. Delaware also applies where the defendant argues that there are omissions from an affidavit that should have been included in order for the magistrate to make a determination of probable cause.  In Sisson, the Delaware Supreme Court stated, “If the police omit facts that are material to a finding of probable cause with reckless disregard for the truth
, then the rationale of Franks v. Delaware applies.”
  In effect a reverse of the Franks test, here a defendant would have to demonstrate by a preponderance of the evidence that the police omitted information essential to a finding of probable cause and did so knowingly, intentionally or with reckless disregard for the truth.  If successful, the reviewing court would add the omitted material to the affidavit and determine whether, with the newly added information, the affidavit still gives rise to probable cause.
  

C.   Good Faith Reliance on a Defective Search Warrant
In Delaware, there exists no “good faith exception” when officers rely upon a warrant that later turns out to be false, defective or inaccurate.  In United States v. Leon, the United States Supreme Court held that evidence should not be excluded from the prosecution’s case if it was obtained by officers acting in reasonable reliance upon a search warrant, even if the warrant was ultimately found to be invalid.
   The Delaware Supreme Court, however, found that the Leon rationale did not apply when performed under the Delaware Constitution.  In Dorsey v. State, the Delaware Supreme Court held that the only remedy to a search warrant found to be invalid was the suppression of the evidence found.

In Dorsey, the police obtained a search warrant for the defendant’s car and recovered evidence as a result.  This evidence was later suppressed when the Supreme Court found that the warrant had been issued without probable cause.  The Court stated that the good faith exception cannot be applied, “…when the probable cause requirement in the Delaware Constitution is absent…”
  The Court found that the probable cause requirement could not be disregarded because to do so would negate the purpose of having an officer present their belief in probable cause to a neutral and detached magistrate.
  As such, any evidence produced as a result of an invalid search warrant shall be suppressed, regardless of whether the officer relying on the warrant was acting in good faith.

CONCLUSION

The significant role of the magistrate in the search warrant process is well described by the Supreme Court in Johnson v. United States, where the Court states, “The point of the Fourth Amendment ... is not that it denies law enforcement the support of the usual inferences which reasonable men draw from evidence. Its protection consists in requiring that those inferences be drawn by a neutral and detached magistrate instead of being judged by the officer engaged in the often competitive enterprise of ferreting out crime.”
  Although not inclusive of the vast amount of statutory provisions, case law and legal principles upon which search warrants are based; this legal memorandum provides an overview of the aspects of search warrant law and procedure that have the most significant bearing upon the work of the Justice of the Peace Court and its magistrates.  
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necessary because law enforcers “may lack sufficient objectivity to weigh correctly the strength of the evidence supporting the contemplated action against the individual's interests in protecting his own liberty”).
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IN THE JUSTICE OF THE PEACE COURT

STATE OF DELAWARE
COURT NO. ___

IN THE MATTER OF:

)

(NAME OF PERSON, HOUSE, 
)

PLACE OR THING TO BE 

)

SEARCH WARRANT

SEARCHED)



)

IN THE STATE OF DELAWARE TO:

(NAME/ RANK OF AFFIANT(S)) __________________________________________________ with the assistance of any police officer of constable or any other necessary or proper person or persons or assistance.

GREETINGS:

Upon the annexed affidavit and application or complaint for a search warrant, as I am satisfied that there is probable cause to believe that certain property, namely (describe the property)……………………………………………………………………………………………

used or intended to be used for…………….…………………………………………………. …………………………………………………………………………………………………..is being concealed on the (premises) (person) described in the annexed affidavit and application or complaint; 

NOW THEREFORE, YOU ARE HEREBY COMMANDED within 10 days of the date hereof to search the above-named person, persons, house, conveyance or place for the property specified in the annexed affidavit and application, and to search any occupant or occupants found in the house, place, or conveyance above named for such property, serving this warrant and making the search in the daytime, or in the nighttime if the property to be searched is not a dwelling house, and, if the property, papers, articles or things, or any part thereof, be found there, to seize it, giving to the person from whom or from whose premises the property was taken a copy of the warrant and a receipt for the property taken, or leaving the copy and receipt at the place from which the property was taken and to prepare a signed inventory of the goods seized in the presence of the person from whose possession or premises the property was taken, if they are present, or, if they are not present, in the presence of at least one witness, and to return this warrant, accompanied by the written inventory, to me forthwith.

DATED  the _____ day of ____________,  20 ___.








____________________________________








Judge/ Justice of the Peace








____________________________________








Name/Title (Print)








____________________________________








             Court

IN THE JUSTICE OF THE PEACE COURT

STATE OF DELAWARE
COURT NO. ___

IN THE MATTER OF:

)

(NAME OF PERSON, HOUSE, 
)

NIGHTTIME

PLACE OR THING TO BE 

)

SEARCH WARRANT

SEARCHED)



)

IN THE STATE OF DELAWARE TO:

(NAME/RANK OF AFFIANT(S)) _______________________________________________ with the assistance of any police officer of constable or any other necessary or proper person or persons or assistance.

GREETINGS:

Upon the annexed affidavit and application or complaint for a search warrant, as I am satisfied that there is probable cause to believe that certain property, namely (describe the property)……………………………………………………………………………………………

used or intended to be used for……………………………………………………………. …………………………………………………………………………………………………….

is being concealed on the (premises) (person) described in the annexed affidavit and application or complaint; and that search of the premises in the nighttime is necessary in order to prevent the escape or removal of the person or thing to be searched for;

NOW THEREFORE, YOU ARE HEREBY COMMANDED within 3 days of the date hereof to search the above-named person, persons, house, conveyance or place for the property specified in the annexed affidavit and application, and to search any occupant or occupants found in the house, place, or conveyance above named for such property, serving this warrant and making the search in the daytime, or in the nighttime and, if the property, papers, articles or things, or any part thereof, be found there, to seize it, giving to the person from whom or from whose premises the property was taken a copy of the warrant and a receipt for the property taken, or leaving the copy and receipt at the place from which the property was taken and prepare a signed inventory of the goods seized in the presence of the person from whose possession or premises the property was taken, if they are present, or, if they are not present, in the presence of at least one witness, and to return this warrant, accompanied by the written inventory, to me forthwith.

DATED  this _____ day of _____________, 20 ___.







__________________________________








Judge/Justice of the Peace








__________________________________








Name/Title (Print)








__________________________________
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� 11 Del.C. §2304 states, “Any Judge of the Superior Court, the Court of Common Pleas, or any justice of the peace, or any magistrate authorized to issue warrants in criminal cases may, within the limits of their respective territorial jurisdictions, issue a warrant to search any person, house, building, conveyance, place or other thing for each or any of the items specified in � HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT11S2305&originatingDoc=N7AED12D0B86011DB8E46AD894CF6FAAB&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)" �§ 2305� of this title.”








� Turner v. State, 826 A.2d 289, 291-292 (Del. Super. Ct. 2003), quoting, �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&referencepositiontype=S&serialnum=1992156775&fn=_top&sv=Split&referenceposition=154&pbc=234A445E&tc=-1&ordoc=2003455017&findtype=Y&db=162&vr=2.0&rp=%2ffind%2fdefault.wl&mt=19" \t "_top"�Boardley v. State, 612 A.2d 150, 154 (Del.1992)�, citing �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&serialnum=1978114246&fn=_top&sv=Split&tc=-1&pbc=234A445E&ordoc=2003455017&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=19" \t "_top"�Zurcher v. Stanford Daily, 436 U.S. 547 (1978)�.


� Fink v. State, 817 A.2d 781, 786 (Del. 2003), quoting, Randy J. Holland, The Delaware State Constitution: A Reference Guide 37 (G. Allen Tarr, ed., 2002)


� Marron v. United States, 275 U.S. 192, 196 (1927).


� Stroik v. State, 671 A.2d 1335, 1338-39 (Del. 1996).


� Id.


� 11 Del.C. §2304 states, in pertinent part, “Any Judge of the Superior Court, the Court of Common Pleas, the Municipal Court for the City of Wilmington, or any justice of the peace, or any magistrate authorized to issue warrants in criminal cases may, within the limits of their respective territorial jurisdictions, issue a warrant to search any person, house, building, conveyance, place or other thing for each or any of the items specified in § 2305 of this title.” (Emphasis added).


� Supra note 5 at 1338.


� The issue of search warrants extending beyond Delaware borders is commonly encountered when law enforcement requests a search warrant for Verizon Wireless business records, which are physically located in the state of New Jersey.  Despite facts that the suspected crime, the suspect and/or the suspect’s phone may be located within Delaware, the issuance of a search warrant for records housed in New Jersey is beyond the scope of the a magistrate’s territorial jurisdiction.  


Law enforcement, however, is not without a remedy to obtain cellular phone records for their investigations.  The Department of Justice has the power to subpoena these records and, in the event of exigent circumstances, law enforcement could present an Application and Affidavit for a Search Warrant to a New Jersey Magistrate to obtain a warrant for records housed within New Jersey.


While courts around the country are divided on the issue of territorial jurisdiction, the New Jersey Supreme Court has ruled that, “a magistrate [is] without authority to issue a warrant for a search beyond the territorial jurisdiction of his court.” (Eleuteri v. Richman, 141 A.2d 46, 47 (N.J. 1958)).  In accordance with New Jersey’s own ruling and an analysis of the Delaware statutory provisions regarding territorial jurisdiction, a search warrant issued for persons or items beyond the borders of Delaware is invalid.  


� U.S. v. Mitchell, 2 M.J. 1020, 1025-1026 (1976).


� See Delaware Constitution of 1897, Article I, §6 which states, “The people shall be secure in their persons, houses, papers and possessions, from unreasonable searches and seizures; and no warrant to search any place, or to seize any person or thing, shall issue without describing them as particularly as may be; nor then, unless there be probable cause supported by oath or affirmation.”


� United States v. Leon, 468 U.S. 897, 914 (1984).


� Lo-Ji Sales, Inc. v. New York, 442 U.S. 319 (1979).


� Gardner v. State, 567 A.2d 404, 411-412 (Del. 1989)


� Id.


� Id.


� State v. Santini, 1993 WL 55341, at 8-9 (Del. Super. Ct. 1993)(unpublished)


� Id.


� Carter v. State, 418 A.2d 989, 993 (Del. 1980) quoting Wilson v. State, 314 A.2d 905, 907 (Del. Super. Ct. 1973).


� 11 Del.C. §2307(a) states, “If the judge, justice of the peace or other magistrate finds that the facts recited in the complaint constitute probable cause, that person may direct a warrant to any proper officer or to any other person by name for service.  The warrant shall designate the house, place, conveyance or person to be searched, and shall describe the things or persons sought as particularly as possible.”


� 11 Del.C. §2310(b) & (c) provide standardized forms for the completion of a search warrant. 


� Supra note 10.


� See 11 Del.C. § 2307 which states, "If the judge, justice of the peace or other magistrate finds that the facts recited in the complaint constitute probable cause for the search, that person may direct a warrant to any proper officer or to any other person by name for service.  The warrant shall designate the house, place, conveyance or person to be searched, and shall describe the things or persons sought as particularly as possible, and may be returnable before any judge, justice of the peace or magistrate before whom it shall also direct to be brought the person or thing searched for if found, and the person in whose custody or possession such person or thing is found, to be dealt with according to law.".


� Supra note 18.  


� Morgan v. State, 962 A.2d 248, 253 (Del. Super. Ct. 2008), quoting, Hooks v. State, 416 A.2d 189, 203 (Del. 1980).


� Jensen v. State, 482 A.2d 105, 110-111 (Del. 1984).


� Gardner v. State, 567 A.2d 404, 409 (Del. 1989), quoting Illinois v. Gates, 462 U.S. 213, 238-39 (1983).


� Gardner v. State, 567 A.2d 404, 409 (Del. 1989).


� Id. at 409, quoting Illinois v. Gates, 462 U.S. 213, 238-39 (1983).


� Id. at 409, quoting Illinois v. Gates, 462 U.S. 213, 231 (1983).


� Id. at 409, quoting Illinois v. Gates, 462 U.S. 213, 232 (1983).


� Sisson v. State, 903 A.2d 288, 296 (Del. Super. Ct. 2006), citing James v. State, 1985 Del. LEXIS 583, *6 (Del. 1985) (Order).


� United States v. Grimmett, 439 F.3d 1263, 1270 (10th Cir. 2006) ("The issuing judge is entitled to go beyond the averred facts and draw upon common sense in making reasonable inferences from those facts.").


� Dorsey v. State, 761 A.2d 807, 811 (Del. 2000), quoting, Pierson v. State, 338 A.2d 571, 573 (Del. 1975).
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� Supra, note 25 at 110.


� Id.  at 105. (“A determination of probable cause by the issuing magistrate will be paid great deference by the reviewing court....”).
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� State v. Sisson, 883 A.2d 868, 876 (Del. Super. Ct. 2005) aff'd, 903 A.2d 288 (Del. 2006).


� Pierson v. State, 338 A.2d 571, 573 (Del. 1975).


� State v. Sisson, 883 A.2d 868, 879 (Del. Super. Ct. 2005), affirmed , 903 A.2d 288.
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� Id. at 907-908.


� Jensen, 482 A.2d at 112, quoting United States v. Johnson, 461 F.2d 285, 287 (10th Cir. 1972).


� Smith, 887 A.2d at 475 (quoting Jensen, 482 A.2d at 112).  See also United States v. Washington, 139 Fed. Appx. 479, 482 (4th Cir. 2005).
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� Schemerber v. California, 384 U.S. 757, 768 (1966).


� State v. Cooke, 2006 WL 2620533 (Del. Super. Ct., 2006).
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