LEGAL MEMORANDUM 10-288

TO:

ALL JUSTICES OF THE PEACE



ALL CRIMINAL COURT MANAGERS

FROM:
ALAN G. DAVIS



CHIEF MAGISTRATE

DATED:
APRIL 7, 2010

RE:
PRIVATE ATTORNEY REPRESENTATION IN MUNICIPALITY ORDINANCE CASES

Summary:

 Private attorneys may represent a municipality in the prosecution of an ordinance case where the attorney shows such authority from the town, without having separate additional proof of delegation of prosecutorial authority from the Department of Justice.
Discussion:


Municipal ordinance cases are usually tried in this Court by attorneys hired by the town. Traditionally, the Court has not required anything of attorneys appointed as official town solicitors to show that they are permitted to represent the interests of the town. When towns have appointed special counsel to litigate cases, typically we have required them to receive a letter showing appropriate delegation of authority from the Department of Justice to confirm their ability to prosecute the case. 


The Attorney General is the chief prosecuting authority of the State of Delaware.
 The Attorney General may delegate that prosecutorial authority, within the bounds of that offices’ Constitutional capacity, to certain individuals to carry out various functions within the criminal and civil justice systems of this State.
 The Department of Justice does not typically prosecute municipal ordinance cases in the Alderman’s Courts or the Justice of the Peace Court in this state. That has necessitated the Department of Justice providing delegation letters as necessary.

In an effort to streamline the process of delegating authority in these municipal ordinance cases, the State Solicitor has issued a letter delegating essentially blanket authority to any member of the Delaware Bar to prosecute such cases after having been duly appointed by the municipality. That letter is attached. As a result of that letter, any member of the Delaware Bar that presents him or herself to the Court as having been appointed for the purpose of prosecuting a municipal ordinance in this Court should be permitted to do so. The attorney should provide the Court with a copy of a resolution issued by the town governing body or some other reliable indication that such appointment has taken place.

Conclusion:

With blanket authority granted by the State Solicitor to private counsel for municipalities in order to prosecute ordinance cases, the Court need not inquire about such authority any longer. However, the Court should still require, and be satisfied with, proof of the appointment from the municipality.
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� See, generally, Art. III, §21 of the Constitution of the State of Delaware of 1897. See also Darling Apt. Co. v. Springer, 22 A.2d 397, Del. Ch. ( 1941).


� 29 Del. C. §2505.
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