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Legal Memorandum 04-274 presented a fact pattern that raised the question of whether a slap to the face and resulting red mark gave rise to probable cause for an arrest and charge of Assault Third pursuant to 11 Del.C. §611(a).  The short answer was that this act did not rise to the level of Assault Third because a physical injury was required, which is defined as “the impairment of a physical condition or substantial pain”
.  At the time of its issuance, there existed no Delaware case law defining the phrase, “impairment of physical condition”.  As such, the legal memorandum provided guidance from other jurisdictions.  Although the end result has not changed, two recent Delaware Supreme Court cases have directly defined this phrase, providing precedent and factual guidance to determine whether an impairment of physical condition exists rising to the level of probable cause that a physical injury occurred.

In Harris v. State, the Delaware Supreme Court held that a police officer’s injuries did not constitute an “impairment of physical condition” because they did not reduce the officer’s ability to use the affected parts of his body.
  In this case, the defendant and a police officer engaged in a scuffle after defendant attempted to flee following arraignment.  A red mark appeared on the officer’s face where he had been elbowed by the defendant.  On appeal, the defendant argued that his second degree assault charge should be reversed because there was insufficient evidence to show that the officer sustained a physical injury.  The officer testified that he did not feel any pain and although the contact left a red mark on his face, it caused no swelling or other physical effects.
  


In reaching their decision, the Supreme Court looked to the Oregon Court of Appeals and adopted their definition of impairment of physical condition as, “harm to the body that results in a reduction in one’s ability to use the body or a bodily organ”.
  In applying that definition, the Oregon Court held that, “…scratches and scrapes that go unnoticed by the victim, that are not accompanied by pain, and that do not result in the reduction of one’s ability to use the…bodily organ for any period of time, do not constitute an impairment of physical condition.”
  


The Delaware Supreme Court found Oregon’s definition useful because, “it recognizes that some harms may be so minimal that they do not impact the victim’s physical condition.”
  In applying this standard, the Court found that the officer in Harris did not suffer any impairment of physical condition since there was no bruising, swelling or after effects and the harms were de minimis.
  


Several months later, the Delaware Supreme Court reaffirmed this definition of impairment of a physical condition in Mumitt v. State.  Here, the Court found that Assault in the Third Degree was warranted because the victim suffered substantial pain.  Although the holding was based upon the substantial pain factor of the physical injury definition, dicta in the case referenced the Harris definition of impairment of physical condition, supporting of the continued use of this definition.  


These recent cases provide Delaware case law and precedent regarding the definition of impairment of physical condition as harm to the body that results in a reduction in one’s ability to use the body or bodily organ.  The facts giving rise to the Harris case also provide a comparative scenario for future cases.  In conclusion, this definition does not change the result that redness caused by a slap does not rise to the level of physical injury; however, the additional definition provides greater guidance to judicial officers.
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� 11 Del.C. §222(24) defines “physical injury” as impairment of physical condition or substantial pain.


� Harris v. State, 965 A.2d 691, 692 (Del. 2009).


� Id. at 694.


� Id. at 694, quoting State v. Higgins, 998 P.2d 222, 224 (Or. Ct. App. 2000).


� Higgins at 224-225.


� Harris at 694.
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