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Following the distribution of the first supplement to Legal Memorandum 04-274, several questions have arisen regarding the interpretation of the phrase, “impairment of physical condition,” which gives rise to a charge of assault in the third degree.  This issue is best suited to a series of examples that provide guidance as to what types of injuries constitute an impairment of physical condition, therefore rising to the level of assault third.
The first supplement to Legal Memorandum 04-274 addressed recent Delaware case law regarding the definition of “impairment of physical condition” as it relates to assault charges.  To rise to the level of assault third, a physical injury is required, which is defined as, “the impairment of a physical condition or substantial pain.”  In Harris v. State, the Delaware Supreme Court held that a police officer’s injury, consisting of a red mark, did not constitute an “impairment of physical condition”.
  There, the officer sustained the red mark on his face as the result of a scuffle.  He testified that he did not feel any pain and did not experience any swelling or other physical effects.  The Court determined that his injuries did not reduce his ability to use the affected parts of his body; therefore, no physical impairment existed.  While a full summary of the Court’s analysis can be found in the preceding memorandum, the following are additional examples of injuries and an analysis as to whether they rise to the level of assault third pursuant to the definition set forth in Harris v. State.

Example #1

Wife and Husband engaged in an argument at their apartment.  During the course of the argument, the confrontation became physical and Wife, “shook, scratched, and slapped” Husband.  Wife eventually pushed Husband out of their bed.  Upon arrival, the officer noted six red scrape marks on Husband’s neck and arms.  There was no bleeding and Husband required no medical attention.
  The officer noted all of the above information in his warrant application and indicated that the charge was assault in the third degree.
Analysis

Here, despite the red marks noticed by the responding officer and reported in the warrant, Husband is not suffering a reduction in the use of any bodily organ for a prolonged period of time.  Additionally, the officer noted that there was no bleeding and, therefore, no break in the skin risking infection.  Likewise, there is no mention that Husband experienced or expressed feeling any pain.  These injuries would be considered de minimis and would not rise to the level of an assault third charge.
Example #2

In the course of a physical altercation, Defendant pushed Victim who fell, injuring his left pinkie finger in an attempt to brace himself.  The warrant application cites a charge of assault in the third degree and states that although Victim refused medical treatment, he indicated that his finger was “throbbing”, very sore and he was unable to move the finger.

Analysis

Here, it is likely that Victim’s injury rises to the level of physical injury.  Despite the fact that he refused treatment, the limitation of using a part of the body is a clear indicator that he has suffered the impairment of a physical condition, meaning that a physical injury has occurred.  The fact that Victim’s pinkie finger is not necessarily an “essential” body part has no bearing on his limited use of a part of his body.
Example #3

During an argument, Defendant kicked Victim in the chest, leaving a red mark.  At trial, Victim testified that the red area later showed bruising and he suffered pain and general tenderness in the area of the kick for more than a month following the altercation.
  
Analysis

Based upon this fact pattern, the Delaware Supreme Court has held that a physical injury did occur.  Although the red mark alone would not have been sufficient for a charge of assault third, the testimony at trial regarding bruising, pain and tenderness for a prolonged period of time provide the additional information necessary to make a determination that Victim suffered a reduction in his ability to use the injured part of his body.
Example #4
During an argument, Wife pushed Husband, who was intoxicated, in the chest, causing him to fall over backward in the chair in which he was sitting.  This action caused Husband to hit his head on a windowsill, sustaining a cut to the back of the head.  Upon arrival of the police, Husband refused medical attention.  In their warrant application, the police noted that the cut was approximately one-half inch and was still bleeding at the time that the police arrived.
  
Analysis

Given these facts, it would be reasonable to find that this act constitutes assault third, despite the fact that Husband refused medical treatment.  Although there is no indication that Husband experienced pain, one of the functions of the skin is to protect the inner body from infection, a function that is impaired by a cut of this size, which is more significant than a minor scrape.  

Example #5

Using the same fact pattern from Example #4, however, in the warrant application, the officer did not indicate that Husband sustained a cut or that it was bleeding upon arrival.  Instead, the officer included only facts regarding the argument that transpired and that Husband hit his head on the windowsill.

Analysis

Given the change in the information provided by the officer, it is unlikely that this warrant application would be successful based upon a charge of assault in the third degree.  The act of hitting his head on the windowsill implies a potential physical injury, however, there is no additional objective or subjective information to confirm that Husband’s physical condition is impaired in any way or that he experienced substantial pain.  Without this information contained within the warrant, these facts would not rise to a charge of assault in the third degree.  
It is important to note, as indicated in several of the examples, that a judicial fact finder is limited by the information provided.  Therefore, while a described injury may seem to indicate assault third is warranted, the evidence to be considered must be within the four corners of the affidavit or within testimony provided during trial.  Also of note is the fact that receiving or refusing medical treatment is not an indication of whether a physical injury has occurred.  Likewise, the perceived importance of the affected body part is inconsequential if the ability to use that body part is affected.  While certainly not inclusive of the various factual situations that appear in our Court, the above analyses provide additional examples of the application of the standard as set forth recently in Harris v. State.  
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