LEGAL MEMORANDUM 11-293
TO:

ALL JUSTICES OF THE PEACE

FROM:
ALAN G. DAVIS



CHIEF MAGISTRATE

DATED:
FEBRUARY 14, 2011
RE:
SEARCH WARRANTS FOR PLACEMENT ON A VEHICLE OF A 

GPS-BASED TRACKING DEVICE 
ISSUE

Does a Justice of the Peace have the authority to sign a search warrant allowing the placement of a Global Positioning System (GPS) transmitter on a vehicle?
BRIEF ANSWER

Yes.  The authority to issue a search warrant for placement of a GPS tracking device on a vehicle is derived from 11 Del.C. §2304, which authorizes any judge or magistrate to issue a warrant.  Although similar in nature to an application for electronic surveillance, which must be issued by an order of a judge of the Superior Court, the code sections related to electronic surveillance exclude tracking devices from the definition of “electronic communication”.  This exclusion removes tracking devices from the electronic surveillance portion of the Delaware Code (Title 11, Chapter 24) and places the authority to issue a search warrant for a tracking device such as a GPS unit squarely back in 11 Del.C. §2304. 
DISCUSSION


The necessity of a search warrant to place a GPS unit on a vehicle was recently addressed by the Delaware Superior Court in State v. Holden.  There, the Superior Court recognized that although individuals have a diminished expectation of privacy within their automobiles, they do not completely lose all expectation of privacy.  Likewise, prolonged GPS surveillance provides a greater amount of information than one would reasonably provide to the public.  In Holden, the Court stated, “Use of GPS technology without adequate judicial supervision infringes upon the reasonable expectation of privacy and absent exigent circumstances or a warrant issued upon probable cause, violates Article I, §6, of the Delaware Constitution.”
  As such, it is clear that a request for a search warrant is appropriate for the placement of a GPS unit upon a vehicle.

The authorization to issue a search warrant is found in 11 Del.C. §2304, which states:


Any Judge of the Superior Court, the Court of Common Pleas, or any justice of the peace, or any magistrate authorized to issue warrants in criminal cases may, within the limits of their respective territorial jurisdictions, issue a warrant to search any person, house, building, conveyance, place or other thing for each of the items specified in §2305 of this title.
11 Del.C. §2305 goes on to iterate the objects that may be sought in a search warrant and includes, generally, papers, articles and things which are of an evidentiary nature pertaining to the commission of a crime or crimes.  

While the above code provisions apply to search warrants, a request to intercept electronic communications is governed by different authority.  The authority to issue an order allowing the interception of an electronic communication is limited to a Superior Court judge pursuant to 11 Del.C. §2402 and occurs upon the application for an order authorizing interception as opposed to a search warrant.
  The term “electronic communication” would, on its face, appear to include the information transmitted from a GPS unit.  However, the definition of electronic communication in 11 Del.C. §2401 specifically excludes any communication from a tracking device.  As such, the information from a GPS unit does not qualify as the type of information that can be secured only upon order from a Superior Court judge.  As the authority to issue a warrant or order seeking information from a GPS unit is not found elsewhere in the Delaware Code, it must therefore, rest within the general search warrant provisions in 11 Del.C. §2304.  This analysis is supported by holding in State v. Holden, requiring a search warrant for placement of a GPS device upon a suspect’s vehicle.

Procedurally, the process of application, execution and return of a GPS-specific search warrant is not addressed by the Delaware Code.  Because the placement and receipt of information from a GPS system is different from that of a traditional search warrant, the standard practices for application, execution and return, while applicable, may need to be modified to account for the unique nature of this search.  
An application for a GPS search warrant should include not only standard information regarding the specifics of the items to be searched, but also the requested period that the tracking device is to be active, how the tracking device will be attached (hardwired to the car battery or on its own power source), whether the requesting agency will seek to remove the tracking device at the end of monitoring, and other information pertinent to the circumstances of the planting of the device in that particular case. It is recommended that requesting agencies make the application for a GPS tracking device separate from any other search warrant request in the same investigation, for the issue discussed below regarding when a warrant is executed. 
A logical approach to the execution and return of a GPS search warrant is to consider the warrant executed and require return only after the expiration of the time period indicated within the warrant.  Traditionally, once a search warrant is executed, the defendant is entitled to a copy.  If a GPS search warrant were deemed “executed” at the time of placement of the unit on the vehicle, the defendant would be aware that his or her movements were being tracked, thus defeating the purpose of the warrant.  Although the time frame for tracking information may be different in each case, or may be linked to a specific event, it is suggested that the warrant not exceed a 30-day period, once the GPS unit is placed on the vehicle.
  Return, in the instance of a GPS search warrant, should include documentation of the period of time the tracking device was monitored and whether or not the device remains attached to the vehicle. 
CONCLUSION

Although similar in nature to a wiretap, the receipt of information from a GPS tracking unit must be authorized by a search warrant, as opposed to an ex parte order issued by a Judge of the Superior Court pursuant to 11 Del.C. Chapter 24.  This distinction is derived from the exclusion of tracking devices from the definition of “electronic communication” found in the electronic surveillance portions of 11 Del.C. Chapter 24.  Based upon this exclusion, authority to place a tracking unit on a vehicle derives instead from 11 Del.C. §2304, which permits any judge or magistrate to issue a search warrant.  The policy of the Justice of the Peace Court is to issue these warrants, when appropriate, for a period of time not to exceed 30 days, barring special circumstances.  Additionally, the Court will deem the warrant executed and returned at the close of the time period indicated on the warrant.
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� State v. Holden, 2010 WL 5140744, *8.


� 11 Del.C. §2405 states, in pertinent part:  “The Attorney General, Chief Deputy Attorney General, State Prosecutor, or Chief Prosecutor of any county may apply to a judge authorized to receive intercept application and the judge, in accordance with §2407 of this title, may grant an order authorizing the interception…”


� A 30-day time frame is consistent with that for orders entered regarding wiretaps at 11 Del.C. §2407.  Judges may also wish to consider placing a limit on the length of time allowed to pass prior to placement of the GPS unit on the vehicle.
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