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SCOPE


The bail-setting function is an important and complex statutory duty of a justice of the peace, and previous Chief Magistrates recognized it should be periodically reviewed.
 A comprehensive review requires an evaluation of the Court’s effectiveness in adhering to the provisions of the U.S. Constitution, the Delaware Constitution, Delaware’s bail statutes, case law, and Justice of the Peace Court criminal rules; a re-assessment of the recommended monetary ranges; and a review of the legally relevant factors influencing the bail decision. This Legal Memorandum, its accompanying appendices, and Policy Directive 11-242 constitutes that review, invoking a process by which the examination of bail in any particular case can result in a legally fair and just result. 

LEGAL MEMORANDA AFFECTED

The following are hereby rescinded as of this writing, but should be retained for historical reference purposes and for a fuller understanding of bail procedures:
Legal Memorandum 81-79 (December 19, 1981);

Legal memorandum 85-138 (November 12, 1985);

Legal Memorandum 92-191 (July 13, 1992).

PRIMARY AUTHORITIES

U.S. Constitution, Amendment VIII – “Excessive bail shall not be required…” 

Delaware Constitution, Art. I § 12 – “All prisoners shall be bailable by sufficient sureties, unless for capital offenses when the proof is positive or the presumption great; and when persons are confined on accusation for such offenses their friends and counsel may at proper seasons have access to them.”

11 Del. C. § 2104(a) – “Any person who is arrested and charged with any crime other than a capital crime shall be released either: (1) On the person’s own recognizance or (2) Upon the execution of an unsecured personal appearance bond of the accused in an amount specified by the court or (3) Upon the execution of a secured appearance bond, the amount of the bond and the nature of the surety to be determined by the court….”

11 Del. C. § 2105(a) – “The court shall release a person accused of a bailable crime on the person’s own recognizance or upon the execution of an unsecured personal appearance bond of the accused in an amount to be determined by the court when the court is satisfied from all the circumstances and the criteria set forth …that it is reasonably likely that the accused will appear as required before or after conviction of the crime charged and that there is no substantial risk to the safety of the community in permitting such unsecured release.” 

Justice of the Peace Criminal Rule 46(a) – “A person charged shall be admitted to bail either before conviction or after conviction and pending appeal in accordance with the Constitution and laws of this State. If there is unnecessary delay in bringing a person charged to trial, the Court may modify the terms for release on bail.”
Justice of the Peace Criminal Rule 46(b) - “If the person charged is admitted to bail, the terms thereof shall be such as in the judgment of the Court will insure the reappearance of the person charged, compliance with conditions set forth in the bond and the safety of the community, having regard to the nature and circumstances of the offense charged, the recommended bail guidelines (if applicable), and the policy against unnecessary detention of persons charged pending trial.”
A BALANCE BETWEEN COMPETING INTERESTS

The original purpose of bail was to require the defendant, in order that he or she was at liberty while awaiting trial, to post property or money with the court to secure the defendant’s promise to appear for court proceedings.
 Over time, this purpose was enlarged to ensure that the defendant’s release would not present a safety threat to victims, witnesses, or the community.
 Delaware law recognizes that the particular characteristics of an individual defendant and/or individual offense may indicate secured bail.
 However, Delaware law dictates that every pretrial release decision begin with the presumption that personal recognizance or unsecured bail is appropriate unless factors to the contrary are present.

The basis for the requirement that courts release a defendant unless factors clearly indicate otherwise rests on the presumption of innocence, “…the undoubted law, axiomatic and elementary, (which) lies at the foundation of the administration of our criminal law.”
  This right to bail before trial ensures the presumption of innocence, secured only after centuries of struggle, is preserved.
  Otherwise, those accused of crimes are handicapped in their ability to secure counsel and prepare for trial.
  As Justice Jackson wrote, concurring in Stack v. Boyle, bail “is not a device for keeping persons in jail upon mere accusation….  On the contrary, the spirit of the procedure is to enable them (those accused of crimes) to stay out of jail until a trial has found them guilty.”

Thus, when making a bail decision, justices of the peace must balance both the rights of the defendant and the rights of the victim(s) and community. The defendant is to be presumed innocent and have an opportunity to be at liberty until the case is adjudicated. The State’s interests are to ensure the defendant’s appearance at court and to protect victims and the community from danger.
 If bail type and/or amount essentially preclude a meaningful opportunity for release, the defendant’s constitutional right against excessive bail may be jeopardized. Excessive bail may hamper defense preparations, may prevent the defendant from working and supporting his or her family, and may result in a greater likelihood of conviction.
 Finally, excessive bail may act or be perceived to act as punishment prior to conviction, negating the core American jurisprudential value that the defendant is innocent unless proven guilty. As the Delaware Supreme Court explained this core value, “(t)here is something inherently contradictory in maintaining the presumption of innocence until final conviction and, at the same time, presuming probable guilt from the fact of indictment when the accused seeks to exercise his constitutional right to bail.”
  

The defendant’s right to bail is protected by both federal and state constitutions. First, the 8th Amendment to the U.S. Constitution protects against excessive bail.
 The Delaware Constitution explicitly prohibits excessive bail and mandates that all those accused of a crime shall be bailable with the exception of those charged with a capital offense.
  It is important to note that the right to bail guaranteed by the Delaware Constitution is broader than the protection against excessive bail contained within the U.S. Constitution.
 The United States Supreme Court has held that bail is “excessive” when it is set at a figure higher than an amount reasonably calculated to ensure the governmental interest.
 Delaware courts have ruled that the right to bail is essentially denied when bail is set in a type or amount that eliminates the defendant’s meaningful access to bail.

While prohibiting excessive bail, federal bail law permits “preventive detention,” whereas Delaware law does not. The federal Bail Reform Act of 1984 (“The Act”) permits a federal judge to detain a defendant prior to trial in certain narrow circumstances, only after a hearing that results in an affirmative finding that, “no condition or combination of conditions will reasonably assure the appearance of the person as required and the safety of any other person and the community…”
 The Act was promulgated in response to “the alarming problem of crimes committed by persons on release.”
 A law enacted in Delaware on July 8, 2002 to deal with similar concerns regarding repeat offenders was found unconstitutional by Delaware’s Superior Court.
 A judge, therefore, may not set bail in an amount that effectively precludes the meaningful opportunity for release in order to ensure the defendant’s detention. “If the court has determined that the accused shall not be released” on the person’s own recognizance or on an unsecured personal appearance bond, the court “…shall permit the release of the accused upon the furnishing of surety satisfactory to the court in an amount to be determined by the court.”
 Doing otherwise is an abuse of the judge’s discretion in determining bail.

On the other hand, if bail is insufficient, the safety of the victim, witness, or community may be jeopardized. Concerns regarding the safety of persons not connected with the trial itself are important to consider when determining sufficient bail. Likewise, the administration of justice itself is endangered on behalf of both the State and the defendant if witnesses, and the evidence they may produce, are put at risk. If bail is not sufficient, the defendant may intentionally fail to appear at the next scheduled court appearance, which thwarts the interests of justice and the integrity of court orders.   

Delaware has codified both the government’s interest and the defendant’s rights in a non-exclusive list of relevant factors that must be considered at a bail hearing. Pursuant to 11 Del.C. §2105, a judge must consider “all the circumstances and the criteria set forth in subsection (b)” (emphasis added) when reaching the bail decision. This includes information presented by the State, the defendant, and various Court resources.  The judge must determine how the information presented relates to the relevant factors. The results should provide a sound basis to answer the dual questions presented by the presumption of pretrial release: the probability of the defendant’s appearance and the risk to victim(s) and community.

The balance between these competing interests is best reached by using a “totality of the circumstances” approach.  Although Delaware has not explicitly embraced the phrase “totality of the circumstances” in reference to bail, bond and conditions of release, a consideration of the totality of the circumstances is apparent in caselaw throughout the country.  For instance, the Supreme Court of New Jersey has cautioned trial courts, “…to weigh carefully the totality of the circumstances present when determining whether to impose a bond condition.”
  Likewise, the Supreme Court of Wyoming has asserted that when determining bail, “(i)t is the totality of the circumstances that govern.”
  

Reviewing and weighing all legally relevant factors in every case and viewing each defendant as an individual with a unique set of circumstances provides a consistent, thoughtful method of reaching a reasonable bail decision in each case. By reviewing each defendant and their circumstances as individual, the Justice of the Peace Court ensures that the first fixing of bail continues to be, “…a serious exercise of judicial discretion.”
 Traditionally, the totality of the circumstances concept has been used to refer to the common-sense approach taken when a justice of the peace reviews probable cause in a warrant application. Policy Directive 11-242 issued concurrently with this Legal Memorandum, sets forth the policy that a totality of the circumstances methodology shall be used by Justices of the Peace in reaching bail decisions. Therefore, this Legal Memorandum will first examine factors that have been held to be relevant to the bail decision.

FACTORS AFFECTING THE BAIL DECISION

Relevance is required of any fact given weight in a bail decision. Black’s Law Dictionary defines relevant as, “tending to prove or disprove material facts.”
 Many authorities have examined factors legally relevant to the bail decision.  For instance, Delaware law lists a non-exclusive list of factors for consideration in 11 Del. C. § 2105(b).  Previous Justice of the Peace Court legal memoranda and policy directives have provided non-exclusive lists of aggravating and mitigating factors and caselaw provides additional guidance.  The U.S. Bail Reform Act of 1984,
 the American Bar Association,
 and the National Center for State Courts (NCSC)
 have developed factors that are relevant to the bail decision-making process as well.
  Deliberating on the factors ensures appropriate defendant release while victims and the community at large are assured safety, thus enhancing justice and fairness.
11 Del. C. § 2105(b) provides a list of non-exclusive factors that the court shall consider, “in determining whether the accused is likely to appear as required  and that there will be no substantial risk to the safety of the community…” These factors are as follows:



a) The nature and circumstances of the crime charged;

                        b) The family ties of the accused;

                        c) The accused’s employment;

                        d) The accused’s financial resources;

                        e) The accused’s character and mental condition;

                        f)  The length of the accused’s residency in the community;

                        g) The accused’s record of convictions;

                        h) The accused’s record of appearances or failures to appear at court 

                            proceedings; and

                         i) The accused’s record of flight to avoid prosecution.  

Each of these factors may be subdivided into various considerations. All criminal allegations, when reviewed under a totality of the circumstances approach, contain information to assist the judge in determining bail type. For example, the specific characteristics of the alleged offense – the nature and circumstances of the crime charged – may include factors that aggravate or mitigate the criminal behavior. The following is a non-exclusive list of aggravating and mitigating characteristics for the judge to consider.

1) Aggravating characteristics:

i. Child, elderly or helpless victim;

ii. Violent or hideous actions that shock the conscious of the court or permanently injure or affect the victim;

iii. Continuing criminal conduct over a period of time where a display of behavior shows no indication of ceasing, recidivism after prior release or on probationary status;

iv. Substance abuse that contributed to the criminal conduct placing the public at risk;

v. Fugitive status, established history of flight including failure to appear in court or readily apparent reluctance to accept court jurisdiction or orders;

vi. Violent gang-related activity or violent racially-based behavior;

vii. Victim or witness intimidation;

viii. Drugs in quantity or quality that places the public in danger;

ix. Extensive planning or premeditated felonies;

x. Major economic impact to victim(s). 

2) Mitigating characteristics:

i. Remorseful post-conduct with good-faith efforts made to remedy any injuries or damages;

ii.  Mutual offenders where the victim was the primary aggressor;

iii. The defendant has sought and is receiving professional treatment for deficiencies related to the offense;

iv. Lack of prior criminal conduct;

v. Defendant may have acted in self-defense or attempted to retreat;

vi. The defendant’s physical or mental ability or condition gives cause to believe they may be unlikely to re-offend.

Beginning with a review of the statutory factors, the defendant history form or “pedigree” may often provide the justice of the peace with information about the accused’s family ties. If the accused is a Delaware resident and living with family and/or has constant contact with other family members who live nearby, it is these ties with family which suggest that he/she may be unlikely to flee prior to the next scheduled court appearance. If this information cannot be gleaned from the defendant history form as the accused has filled it out, the justice of the peace may ask the accused questions reasonably calculated to discover relevant information pertaining to family ties. For instance, the judge may ask with whom the accused lives and for how long. Another question could be asked to ascertain whether any relatives live nearby and whether the accused has contact with them.

The defendant history form also provides information about the accused’s employment status, a particularly important factor for the justice of the peace to consider. Individuals employed, either full or part-time, may suffer a loss of employment or a substantial loss of pay if incarcerated. If the accused is unable to post bail and subsequently incarcerated, his or her dependents are also most likely affected. The length of employment should also be weighed in the balance.  An accused individual employed for a long period of time indicates a level of responsibility and stability. This would lead the judge to believe that the accused would likely appear for scheduled court appearances.  However, even if an accused is employed, the totality of all the factors as well as the instant offense(s) need to be weighed as secured or cash bail may still be considered necessary.

Lack of employment may affect an accused’s ability to post a secured or cash bail. An accused’s unemployment should be considered when setting bail for a failure-to-pay capias (FTP) from another court. Individuals have lost jobs through no fault of their own and this situation, if it applies, should also be considered by the judge. Considerations should be given to accused individuals who are disabled or receive a limited income. However, a counter-balance to the mitigating factor of unemployment or partial employment may be the accused’s failure to appear capias history.

Financial resources are commonly tied to the accused’s employment or lack thereof.  Any knowledge of an accused’s financial resources is limited to the information provided by him or her on the completed defendant history form. An inference as to an accused’s financial resources can be made depending on the listed employment.  For example, an accused employed as a doctor, would be considered more financially able to meet any bail imposed as opposed to someone who works at a fast-food restaurant. High secured or cash bail should not be imposed, however, solely due to a substantial financial resource. However, if other factors of a case so warrant, a higher secured/cash bail than what the recommended monetary range calls for could be considered if the accused is easily financially able to post it.   

The accused’s character presents a judge with an additional set of circumstances that must be considered. Although such information may be difficult to obtain, occasionally it is available via a person who accompanies the accused at the time of presentment. Information may sometimes be gleaned from the defendant history form and the accused’s criminal history.  An accused that appears from the information to have a good character may be considered a lesser risk.  However, in consideration of the level and circumstance of the crime committed, the judge must consider the safety of the community as a whole. 

The judge must examine the possibility that the mental state of the accused may be or was a contributing factor of the crime presented. The mental state of the accused may be the result of a long-term mental illness, non-compliance with medications, or temporary mental incapacitation due to medications newly prescribed or recently administered by a physician, such as in an outpatient surgical facility. Occasionally, the accused’s criminal history or driving record will indicate a mental illness may be chronic. Sometimes the victim, a family member, or even the accused will disclose this information to the investigating or presenting officer, or to the judge. If mental illness is a contributing factor, the accused may re-offend as a result or continue to endanger the victim or themselves, indicating secured bail may be appropriate. Conversely, the crime may be a result of non-compliance with medications. If held on secured bail, the accused’s condition may continue to deteriorate, indicating that unsecured bail may be more appropriate.  If the possibility of mental illness is evident, the judge should order the accused to seek a mental health evaluation through pre-trial services, take all medications prescribed by a physician, and/or other bail conditions that may permit release.

The length of residency in the community provides additional information concerning the accused’s level of commitment and his or her ties to that community. The longer the accused has lived at a current residence, the greater the ties he or she may have to the area and its population. This may also translate into a perceived greater degree of responsibility shown by the accused, interpreted as a higher probability of court appearances. If the accused is an out-of-state resident, there may be an increased risk of non-appearance; however, the court should not set secured bail on this fact alone. If additional factors show a likelihood of non-appearance, the fact that the accused is an out-of-state resident may tip the scales toward secured bail. Homelessness, in itself, is not grounds for secured bail. However, the inherent difficulty of notifying the accused of future court appearances may be considered an aggravating factor. 

The accused’s record of convictions and criminal history must be reviewed and analyzed, giving appropriate weight to the information. The disposition of cases, whether convictions, nolle prosequis, or dismissals, provides relevant information. An accused’s complete lack of a criminal history in Delaware may weigh heavily in the accused’s favor if the accused has lived in Delaware throughout his or her life and may weigh more heavily in the accused’s favor depending upon his or her age, i.e. opportunity for criminal behavior. On the other hand, if the accused has lived in Delaware for only a short time, lack of a criminal history within the state may carry little weight. The accused may be an older individual who committed prior offenses only as a juvenile, with a lengthy period of no criminal activity. The accused may have multiple misdemeanor convictions without serving prison time, and without causing personal injury to others. Alternatively, the accused may have committed violent offenses accompanied by prison sentences. 

In addition to specific offenses, other factors related to criminal activity may be relevant as well.  The accused may have violated probationary terms and served sentences for those violations. The accused’s history may also show convictions for violations of no-contact and PFA orders and other violations of bail conditions. The accused may be serving a period of probation at the time the instant offense allegedly occurred, or may be released on bail at the time of the alleged instant offense.  Such patterns of behavior have been shown to correlate with a likelihood of future offenses, thus supporting bail to ensure public safety.
 Criminal behavior while on probation or pretrial release indicates a strong possibility the accused will not abide by new conditions of release for the instant offense. Criminal history demonstrating a lack of regard for the safety of other persons should be given special attention when considering the accused’s potential threat to public safety.

When the justice of the peace reviews the accused’s record of failure to appear at court proceedings, he or she must consider how many times the accused failed to appear and whether any failures to appear were relatively recent. For instance, three or more failure-to-appear capiases (FTAs) within the last 3 years would most likely be considered an aggravating factor. However, a competing consideration for this factor is whether, at issuance of the capias, the accused was unable to appear due to incarceration or hospitalization.


When evaluating the accused’s record of flight to avoid prosecution, the justice of the peace must consider whether the accused has ever been charged as a fugitive or has ever been convicted of escape or resisting arrest. The accused may, however, have appeared numerous times as directed since the flight-related conviction, which may be counter-balanced by the circumstances or factors presented relating to the instant offense. For instance, an accused found with a passport in hand at the airport or one who indicated to police that he or she will not appear as directed, is clearly a flight risk.  


Conspicuously, the list provided in § 2105(b) does not include “the number of offenses charged” as a relevant factor. A defendant facing multiple charges will not necessarily be less likely to appear or pose a greater safety risk to the victim or community than a defendant charged with only one offense. A single incident may result in multiple charges against a person with no criminal or capias history.
 Justice of the Peace Court Legal Memorandum No. 92-191 described a then-existing correlation between the number of charges brought against a defendant in a given case and the bail amount, stating that the correlation held true regardless of the level of seriousness of the lead charge.
 

The justice of the peace, therefore, should always take into consideration all defendant and charge characteristics when determining bail type and amount, and not be swayed by the number of charges alone. For example, 30 counts of issuing a bad check in itself does not necessarily show cause for high or secured bail. Other factors must exist for consideration of a high or secured bail, such as the total amount of economic impact, criminal history, or other aggravating circumstances. Aggregate bail-setting should be based on the totality of the case rather than on each individual charge. Consider an aggregate bail of $5000.00 versus bail at $1000.00 per charge on 30 charges, as the recommended monetary range would suggest for each charge. Although the computer system presently requires bail be set on each charge, the amount of bail per charge is now proportional to represent the final bail amount. When apportioning bail by charge, for a reasonable aggregate amount, the judge should be cognizant of felony versus misdemeanor charges. The goal in setting bail with multi-charge warrants is to ensure “reasonable” bail by not focusing on each individual charge, but on the case as a whole.

This legal memorandum introduces two new bail-setting tools created to make the “totality of the circumstances” bail-setting process flow as quickly and easily as possible, while providing uniformity and consistency within the bounds of judicial discretion.  These worksheets divide cases based on subject-matter jurisdiction. The first of these worksheets is the “CCP/FC/SC Bail Worksheet” covering cases within the exclusive jurisdiction of the upper courts.  This worksheet provides a format that incorporates the legally relevant bail factors into a checklist permitting quick review and notation by the judge.  The second worksheet, entitled “JP Bail & Disposition Worksheet,” covers cases within the jurisdiction of Justice of the Peace Court, even when the defendant elects to transfer to the Court of Common Pleas.  It also covers cases that fall within the jurisdiction of Family Court but are not identifiable by the automated case management system.
  

The worksheets allow the judge to review and record factors affecting likelihood of appearance at court and danger to the victim and/or community and provide documentation for each bail decision.
  These new worksheets will be entered as forms into the court’s automated computer system (DELJIS) to increase its efficiency.

CONDITIONS OF RELEASE

11 Del. C. § 2104(a) reminds the court that it may set conditions of release, set forth in 11 Del. C. § 2108 (a), regardless of whether the bail type is secured or unsecured.
  Reviewing these possible conditions for release before a bail decision may assist the justice of the peace in determining whether the bail goals will be met by permitting unsecured bail, while requiring some type of supervision (whether monitored formally or informally) as conditions the defendant must meet in order to remain at liberty.
 The least restrictive conditions necessary to assure that the accused will appear for scheduled court proceedings and that he or she will not be a threat to the safety of the victim(s) and the community, should always be the conditions imposed.

Pairing reasonably obtainable conditions with unsecured bail may often replace secured bail with few or no conditions. The justice of the peace should always attempt to calculate reasonable and obtainable conditions for each individual defendant. For instance, a “no-unlawful contact” or “no uninvited contact” order may be more appropriate than a standard “no contact” order given the particular circumstances of a case.  A condition of bail may begin to address a clearly recognizable issue or problem the defendant is facing that might otherwise result in a determination that public safety is at issue. Individualized creative bail conditions may include an order to be evaluated for drug or alcohol abuse, to be evaluated for mental health concerns, to continue to take all prescribed medications, to begin or continue with GED education, to continue to search for or maintain employment and to continue to search for proper housing, among others.      

Formal supervision through the department of probation and parole (Pretrial Services) may be ordered with either unsecured or secured bail, as the justice of the peace deems appropriate.
 In many cases, however, requiring pretrial supervision and appropriate conditions will more often permit release on unsecured rather than secured bail, yet still accomplish the goals of bail.  

BAIL TYPE
Justices of the peace are required by Delaware statute to make a bail determination for all persons accused of any crime other than a capital crime. An accused’s release may be on the person’s own recognizance, upon the execution of an unsecured personal appearance bond, or upon the execution of a secured personal appearance bond. Chief Magistrate Griffin, in Policy Directive 03-204, provided a definition for each type of bail bond, and subdivided the secured bail bond definition into “secured personal appearance bond” and “cash or cash only” bond.  As these definitions and subsequent categorization remain accurate and effective, PD 03-204 may be utilized as a reference regarding this topic. 
Justice of the Peace Court criminal procedure (enumerated in Title 11, Chapter 59 of the Delaware Code and Justice of the Peace Court Criminal Rules) mandates that bail be ordered in a type and amount that assures the appearance of the accused
 and consider the safety of the community,
 the twin goals of bail repeatedly discussed in this legal memorandum. More specifically, Chapter 21 of Title 11 of the Delaware Code, gives further guidance on how a justice of the peace may determine what type of bail to order. One of the express purposes of Chapter 21 is to “empower and equip the courts to utilize a system of personal recognizance or an unsecured personal appearance bond to be used whenever feasible…” 
 This purpose is hereby emphasized and becomes a directive that the accused shall be released on his or her own recognizance or on unsecured bail whenever the objectives listed earlier are met: assure the appearance of the accused at the next scheduled court date and assure the safety of the victim and community.
  Therefore, once again, we confront the presumption that the defendant be released on his or her own recognizance or on unsecured bond. If it is reasonably determined by the justice of the peace that one or both of these objectives will likely not be met by the imposition of personal recognizance or unsecured bail, only then may the court order a secured bail. 


Bail type is often determined by the justice of the peace immediately before the issue of the bail amount is decided. If the decision is to set unsecured bail, the amount is less important.  If, however, the decision is made to set secured bail, the relative difficulty encountered by many defendants in obtaining the funds to post secured bail makes that decision primarily determinative of release or detention, even if the amount itself is relatively low.
Cash bail is a type of secured bail wherein the defendant must pay the amount in U.S. currency, money order, or cashier’s check.  It is the top rung of the “bail ladder,” the most restrictive in terms of allowing the defendant a reasonable opportunity to post, and therefore should be used sparingly.  “Cash bail” or “cash only” does not mean U.S. currency only.
  An order requiring “U.S. currency only” places an undue restriction on the defendant’s reasonable opportunity to post bail and is inconsistent with Justice of the Peace Court policy.

A bail forfeiture in the case of a violation of release conditions on secured bail provides a serious sanction.  When unsecured bail has been set in any amount of money, a judgment may be entered against a defendant for failing to appear or for otherwise violating bail conditions. However, it is fair to say that conversion of an unsecured bail to a judgment is rare. Unsecured bail may still present a means to inform the defendant that he or she will not be given the least restrictive type of bail (own recognizance) and that a violation of conditions, including a future non-appearance, will be met with a “bump up the rungs on the bond ladder” to a secured bond.
  

The words “secured” and “unsecured” do not appear on the new recommended monetary ranges. They were purposefully omitted since the bail-setting process must now be performed with the “totality of the circumstances” approach adopted by this Court. Secured bail should not automatically be ordered or presumed to be appropriate for any defendant, regardless of the charge, except for Murder in the First Degree. For instance, a high unsecured bail with pretrial supervision may be the least restrictive condition appropriate to meet the community’s and the court’s objectives. Using a totality of the circumstances approach and considering the legally relevant factors discussed earlier should lead the justice of the peace to set bail in a type and amount suitable for each defendant and his or her unique circumstances, while safeguarding any victims, witnesses or the community and maintaining the integrity of the court. The justice of the peace should never lose sight of these primary objectives. 

Finally, the justice of the peace should always remember that when an accused is charged with a violation that carries no possibility of incarceration, it is nearly inconceivable that secured bail be ordered at a timely initial appearance. 
 If a justice of the peace determines that an aggravating factor or factors are present which indicate that a secured bail is appropriate in such cases, a written record must be made indicating, in detail, what constitutes those factors. For instance, the justice of the peace may find an aggravating factor if an accused person charged with a non-jailable violation has repeatedly failed to appear for such offenses in the recent past.
 In addition, when an accused is charged with a non-jailable offense in conjunction with another offense for which secured bail is determined to be appropriate, the bail for the non-jailable charge must be secured as well. The policy of this Court, enumerated in the accompanying Policy Directive, is that bail type shall remain consistent throughout a case and the bail for a non-jailable offense in such cases may be set at $1.00 secured. 
BAIL AMOUNT
Once the justice of the peace determines which type of bail to impose (personal recognizance, unsecured bond, or secured bond, which includes “cash bond”), he or she must then decide on the specific amount of bail to assign to each charge (pursuant to SENTAC policy). Chief Magistrate Barron succinctly said in Legal Memorandum 81-79, “So many are the variables involved in the setting of bail that it is impossible to set exacting monetary or numerical formulae for the setting of bail,” and no formula exists that “…will be able to guarantee in every case the objectives of the bail setting functions.”
 Nonetheless, beginning with his Legal Memorandum No. 85-138, Chief Magistrate Barron established recommendations for monetary guidelines related to the Delaware Code classification of the offense, based on the seriousness of the offense.
 These recommendations were designed to address a perceived “lack of uniformity and consistency in the bails which have been set…” and to reduce prison overcrowding.
 Judge Richardson re-evaluated those recommendations in Legal Memorandum No. 92-191 in 1992, nearly seven years after the initial monetary amounts were set, but did not change the monetary amounts.
 This legal memorandum re-evaluates and subsequently alters those recommended monetary ranges.

The new recommended monetary ranges continue to reflect a direct correlation between a dollar amount and the nature of the offense as codified by the Delaware General Assembly and SENTAC in offense classifications. These classifications focus largely on the seriousness of the offense in terms of harm caused to the victim(s) and community. However, since the justice of the peace is to make the bail decision based upon a “totality of the circumstances” methodology, the recommended monetary ranges must not be the only resource considered. They are recommendations only; they are not a definitive bail-setting mandate. The justice of the peace may set bail outside the recommended monetary ranges when compelling articulable factors are present to do so and he or she documents these factors. The vast majority of cases, however, will likely fall within the recommended monetary ranges.

Previous legal memoranda established separate recommended monetary bail ranges for drug offenses. This Legal Memorandum and its accompanying Policy Directive depart from this strategy. Many offense categories, such as drug offenses, carry their own particular characteristics and concomitant concerns to be addressed via the bail decision, but continue to be classified under Delaware law as specific levels of felony, misdemeanor, or violation offenses. For instance, domestic violence offenses, and drug offenses are offense categories that often give rise to specific concerns if the accused is released to the community; particularly concerns regarding harm to a specific victim or harmful repetitive behavior. Such cases may also include atypical behavior, removing the “ordinary” drug, or domestic violence case from even their own special categories. Examples of atypical behavior may include a person charged with trafficking drugs and charges involving intimidation of witnesses where the evidence at the charging stage shows especially egregious behavior. Rather than carve out a separate set of monetary ranges for any of these “special” categories, the court’s methodology will include referring to the offense class monetary bail range followed by reference to an individualized set of procedures developed for the “special” category, referred to as “Special Procedures.” The intent in developing these procedures is to provide specialized checklists to assist the justice of the peace in reviewing all relevant factors while reaching the bail decision.

Since there will no longer be a separate and distinct set of recommended monetary ranges for drug offenses, they are to be viewed primarily in terms of their offense classification. A justice of the peace may consider factors such as the type and quantity of drug and other information articulated in the warrant’s probable cause statement or in a police officer’s verbal statement to the Court, as aggravating or mitigating factors when making the decision on the amount of bail, just as he or she does for non-drug offenses.
  

The revised recommended monetary ranges have been increased at the high end but remain the same at the low end.  These changes primarily reflect the increases in the Consumer Price Index ("CPI") that have occurred since Chief Magistrate Barron implemented the original monetary ranges.
  The CPI is regularly used to determine the rate of inflation and to some degree, cost of living increases.
 The new recommended monetary ranges are based on regional values for the geographical region of Philadelphia-Wilmington-Atlantic City (PA-NJ-DE-MD).
 
At the time of this publication however, historic economic changes in the United States have affected Delaware.  Housing prices have declined, decreasing equity in homes that might otherwise be available as surety for release and unemployment has risen.  These factors and related economic factors have resulted in a decision to leave the low end of the original monetary bail amounts as they were set in 1984 and affirmed in 1992.  The decision to use the CPI will provide an easy-to-use method of adjusting these values in the future.
CONCLUSION

This legal memorandum, the accompanying Policy Directive 11-242, and their appendices are intended to present a comprehensive document on bail: a “bail bench book” for guidance and easy reference. To that end, appendices included are entitled: CCP/FC/SC Bail Worksheet; JP Bail & Disposition Worksheet; Jurisdiction; No Bail No Jail; Bail Type Definitions; Recommended Monetary Ranges; Bail Conditions; Sureties; Motor Vehicle and DUI; Capiases; Drug Offenses; Domestic Violence and PFA Violations; Breach of Release; Juveniles; Truancy; Contempt of Court; Violations of Probation; Fugitives; Rule 9 Warrants; Appeal Bonds; and Authorities. They are tabbed accordingly. The goal is to provide a “one-stop shopping” approach to bail; one source for justices of the peace to consult when determining not only the type and amount of bail, but conditions of release and special bail procedures.
  The new worksheets were created to make the bail-setting process flow as quickly and as easily as possible, to provide uniformity and consistency, and to permit efficient management and disposition of cases.  

Finally, it should be noted that a great deal of effort and time has been expended by the members of the Bail Guidelines Review Committee in the completion of this project. Their comprehensive, detailed examination of the legal underpinnings and processes of bail setting in this state and the results of their work provide a sound basis for all judges to make informed and thoughtful decisions in one of the most complex tasks performed by Delaware’s justices of the peace. I extend my sincere thanks to the members of the committee for their time, dedication and perseverance. The members of the committee are: the Honorable Susan E. Cline, Chair; the Honorable Thomas P. Brown; the Honorable Debora Foor; the Honorable John D. McKenzie; the Honorable Jana E. Mollohan; the Honorable Marie E. Page; and the Honorable Christian J. Plack (ret.).
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�  11 Del. C. § 5909; Legal Memoranda No. 81-79 and No. 85-138 (Chief Magistrate Barron); Legal Memorandum No. 92-191 (Chief Magistrate Richardson).


� Stack v. Boyle, 342 U.S., 1, 7-8 (1951) (Jackson J., concurring).


� This concept has been codified in 11 Del.C. §2105, which states, in pertinent part regarding release of a person accused of a bailable crime, “…that there is no substantial risk to the safety of the community in permitting such unsecured release.”


� 11 Del.C. §2104(a)(3) refers to the option of a secured appearance bond for a person who is arrested and charged with a crime other than a capital offense.


� 11 Del.C. §2105(a) states that, “the court shall release a person accused of a bailable crime…”, provided that appearance and safety requirements are met.


� Coffin v. United States, 156 U.S. 432, 454 (1895).


� Stack v. Boyle, 342 U.S. 1, 4 (1951).


� Id., Justice Jackson concurring.  See also, e.g. Joseph L. Lester, Presumed Innocent, Feared Dangerous: The Eighth Amendment’s Right to Bail, 32 N.Ky.L.Rev. (2005), at 17.


� Id.


� State v. Perkins, 2004 WL 1172894 (Del. Super.).


�Lester, supra at 1, FN 22.


� In re Steigler, 250 A.2d 379, 382 (1969).


� U.S. Constitution, Amendment VIII, Art. I states, “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.


� Delaware Constitution, Art. I §11states, “Excessive bail shall not be required, nor excessive fines imposed, nor cruel punishments inflicted; and in the construction of jails a proper regard shall be had to the health of prisoners.” 


Delaware Constitution, Art. I §12 states, “All prisoners shall be bailable by sufficient sureties, unless for capital offenses when the proof is positive or the presumption great; and when persons are confined on accusation for such offenses their friends and counsel may at proper seasons have access to them.


 A capital offense includes any crime for which the punishment shall be death. 11 Del. C. § 2102(3). Murder in the first degree pursuant to 11 Del. C. § 636 is the only capital crime pursuant to the Delaware code. 11 Del. C. § 2103(a) states, “A capital crime shall not be bailable, and a person so charged shall be held in custody without bail until the charge be withdrawn, reduced or dismissed or until the court shall otherwise order after a trial which results in less than a conviction of a capital crime or except as provided in subsection (b) of this section.” Attempted murder is not a capital crime; therefore, attempted murder is a bailable offense.


� Supra, notes 11 & 12.


� Stack v. Boyle, 342 U.S. 1, 5 (1951), citing United States v. Motlow, 10 F.2d 657 (1936, opinion by Mr. Justice Butler as Circuit Justice of the Seventh Circuit).


� State v. Miller, 2003 WL 231612, Del. Super., Gebelein, J. at 1, which held that the legislature may not eliminate a defendant’s constitutional right to bail or abolish a defendant’s right to due process of law by statute.


� 18 U.S.C. §§ 3141-3156. The 1984 Bail Reform Act was upheld in U.S. v. Salerno, 481 U.S. 739 (1984).


� U.S. v. Salerno, 481 U.S. 739, 1 (1984), citing S.Rep. No. 98-225, p. 3 (1983).


� State v. Miller, 2003 WL 231612 (Del. Super.). It should be noted, however, that the statute in question in Miller created an “irrebuttable presumption based solely upon arrest, indictment or preliminary hearing,” while the federal Act explicitly described a rebuttable presumption.


� 11 Del. C. § 2105(c) states, “If the court has determined that the accused shall not be released in accordance with this section, it shall make a record finding of the reason or reasons for such action and shall permit the release of the accused upon the furnishing of surety satisfactory to the court in an amount to be determined by the court.”


� Stack v. Boyle, 342 U.S. at 9 (Jackson, J., concurring).


� 11 Del. C. §§ 2105, et. seq.


� State v. Korecky, 169 N.J. 364, 384 (N.J. 2001).


� Vigil v. State, 563 P.2d 1344, 1347 (Wyo. 1977).  See also, State v. Calcano, 397 N.J. Super. 302 (N.J. Super. Ct. App. Div. 2007) (requiring that a trial judge hold an evidentiary hearing for the determination of whether on the totality of the circumstances the defendant should be admitted to bail.)  Additionally, an analysis of the factors supporting bail often begins with the phrase, “Given the totality of the circumstances…” (Ex Parte Rodriguez, Tex. Ct. App., Alcala, J., 2004 WL 1234001at 3;  People v. Maldonado, 95 Misc. 2d 113 (N.Y. Crim. Ct., 1978); Gallie v. Wainwright, 362 So.2d 936 (Fla. 1978)). 


� Stack v. Boyle, 342 U.S. at 11 (Jackson, J., concurring).


� Black’s Law Dictionary 1291 (6th ed. 1991).


� 18 U.S.C. § 3142(g), et seq.


� ABA Standards for Criminal Justice, Pretrial Release (3rd Edition).


�Trial Court Performance Standards & Measurement Standards, National Center for State Courts (Measure 3.3.4: Equality and Fairness in Bail Decisions).


� Interestingly, the National Center for State Courts standards cited in note 28 include a list of factors that are not relevant, such as demographic information like race or gender and whether or not the defendant has access to counsel, and influences that should not affect the bail decision such as judicial bias.    


�The United States Senate Committee on the Judiciary reached this conclusion, among others, in its recommendations to Congress to enact the Bail Reform Act of 1984, permitting for the first time preventive detention to ensure the public safety.  S. Rep. No. 98-225, p. 3 (1983).  


� 11 Del. C. § 206(a) states, in pertinent part, “When the same conduct of a defendant may establish the commission of more than 1 offense, the defendant may be prosecuted for each offense”.


� Justice of the Peace Court Legal Memorandum No. 92-191 p. 3 (Chief Magistrate Richardson)


� For example, cases involving the definition of “family” found within 11 Del. C. § 901(12) and those involving certain Title 21 charges lodged against defendants aged 16 to 18 are not easily identifiable by the automated case management system.


� 11 Del. C. § 2105(c) – “If the court has determined that the accused shall not be released in accordance with this section, it shall make a record finding of the reason or reasons for such action and shall permit the release of the accused upon the furnishing of surety satisfactory to the court in an amount to be determined by the court.”


� 11 Del.C. §2104(a) states (a) Any person who is arrested and charged with any crime other than a capital crime shall be released either:


(1) On the person's own recognizance or


(2) Upon the execution of an unsecured personal appearance bond of the accused in an amount specified by the court or


(3) Upon the execution of a secured appearance bond, the amount of the bond and the nature of the surety to be determined by the court. 


The court may also impose 1 or more of the conditions of release set forth in § 2108 of this title. The determination of whether the accused shall be released under paragraph (a)(1), (a)(2) or (a)(3) of this section above and the conditions of the release shall be in the discretion of the court subject to this chapter. 


� Refer to Appendix entitled “Bail Conditions.”


� Refer to Appendix entitled “Bail Conditions.”


� 11 Del. C. § 5911(a) states, “If a justice of the peace considers there is probable ground for an accusation, the justice shall, in case of a capital crime, commit the accused for trial, and in any other case bind the accused, with sufficient surety, for the accused’s appearance at such court having jurisdiction of the offense for the county where the offense is alleged to have been committed, and, if the accused does not give such surety, shall commit the accused for trial.”


� Justice of the Peace Court Criminal Rule 46(b) states, in pertinent part, “If the person charged is admitted to bail, the terms thereof shall be such as in the judgment of the Court will insure the reappearance of the person charged, compliance with conditions set forth in the bond and the safety of the community…”. 


� 11 Del. C. § 2101states, “It is the purpose of this chapter to reform the system of bail in the various courts of this State and to empower and equip the courts to utilize a system of personal recognizance or an unsecured personal appearance bond to be used wherever feasible consistent with a reasonable assurance of the appearance of the accused and the safety of the community in connection with the release of persons accused of crime pending a final determination of the court as to the guilt of such persons.” 


� 11 Del. C.  § 2105(a) states, “The court shall release a person accused of a bailable crime on the person’s own recognizance or upon the execution of an unsecured personal appearance bond of the accused in an amount to be determined by the court when the court is satisfied from all the circumstances and the criteria set forth in subsection (b) of this section that it is reasonably likely that the accused will appear as required before or


after conviction of the crime charged and that is no substantial risk to the safety of the community in permitting such unsecured release.” (emphasis added)


� Policy Directive No. 03-204 (Chief Magistrate Griffin).


� Generally, the sanctions for violation of bond conditions set on unsecured or own recognizance bond are (a) the issuance of a capias, (b) ultimate increase in bail amount or, more likely, in bail type from unsecured or own recognizance to secured bail, (c) increasingly restrictive bail conditions if bail is posted, and (d) the bringing of criminal charges of violation of bond conditions pursuant to 11 Del. C. § 2113.  Of course, most of these sanctions may only be imposed if the defendant has been taken into custody or surrendered himself to the court.  In the meantime, the defendant may have failed to appear, may have threatened or harmed the victim or the community, or otherwise failed to abide by the conditions of release initially set.  While similar sanctions may be imposed for violation of bond conditions set on secured bail, the financial loss related to bail forfeiture is an added incentive for the defendant to comply, which is not present when unsecured or own recognizance bond is set.   


� LM 83-111.


� Refer to Appendix entitled “No Bail / No Jail.”


� Justice of the Peace Court Legal Memorandum No. 81-79, p. 6 (Chief Magistrate Barron).


� Justice of the Peace Court Legal Memorandum No. 85-138 (Chief Magistrate Barron).  This legal memorandum was ultimately rescinded by Chief Magistrate Richardson and replaced with Legal Memorandum 92-191. 


� Justice of the Peace Court Legal Memorandum No. 83-138 p. 1-2 (Chief Magistrate Barron).


� Justice of the Peace Court Legal Memorandum No. 92-191 p. 3 (Chief Magistrate Richardson).


� Refer to Appendices entitled “Drug Offenses” and “Domestic Violence.”   


� Refer to Appendix entitled “Drug Offenses.”


�Interestingly, the CPI baseline years of 1982-84 coincide with Chief Magistrate Barron's establishment of monetary bail guidelines, increasing the usefulness of CPI as an index for the guidelines.


� The Consumer Price Index is an index established by the U. S. Department of Labor Bureau of Labor Statistics and is the most widely used measure of inflation.  Bureau of Labor Statistics website, http://www.bls.gov/cpi/cpiadd.htm#4_1 (retrieved 11/07 and updated 05/09). Many other authoritative websites use the terms "rate of inflation," "cost of living index" and "consumer price index" interchangeably, with the Bureau of Labor Statistics providing the most concise and least technical explanation of the values each represents. The CPI is used to calculate increases in Social Security payments, military pay, civil service retiree benefits, food stamps, school lunch programs, and even collective bargaining agreements.


� The years 1982-1984 are considered a baseline, with a value of 100.  Nationally, the CPI was 215.303 averaged for 2008 as of the end of that year.  Regionally, the CPI was 229.306 averaged for 2008 as of the end of that year.  This latter figure has been used to calculate initial high-end values for the monetary amounts of the bail guidelines. This method yielded "odd" amounts, such as $112,065.50 for a Class A felony. Therefore, all high-end values have been rounded to the nearest $10,000.


� Whereas in the past, the recommended monetary ranges have been referred to as bail guidelines, this comprehensive analysis and accompanying materials constitute the entire bail guidelines for the Justice of the Peace Court.
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