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Issue
What is the impact of the Substance Abuse Treatment Act on the crime of public intoxication?
Brief Answer
By replacing the Uniform Alcoholism and Intoxication Treatment Act with the Substance Abuse Treatment Act, the Delaware General Assembly modified the law and policy relating to the treatment and care of those engaged in substance abuse.  In so doing, the General Assembly removed the prior ban on charging individuals with public intoxication.  As a result, the crime of public intoxication as codified in 11 Del.C. §1315 is no longer repealed by implication and has been revived.  

Discussion
A question was recently raised regarding the chargeability of public intoxication.  In determining the current status of this charge, it is necessary to understand its evolution to date.  On July 16, 1979, the Uniform Alcoholism and Intoxication Treatment Act (hereinafter, the “Uniform Act”) became effective in Delaware.  Originally published in 1971, the Uniform Act was one of several federal policies that supported a more humane and effective approach to the growing concern of alcoholism in the United States.  The Uniform Act in particular addressed the social challenges created by those who engaged in chronic public intoxication.  In conjunction with the overriding policy of treating alcoholism as a disease instead of a crime, the Uniform Act provided that public intoxication was no longer a crime punishable by law.  Instead, the Uniform Act prescribed a continuum of medical treatment as opposed to a criminal justice solution.
  At the time of the Uniform Act’s adoption in Title 16, Chapter 22, Section 2217 stated:

No county, municipality or other political subdivision shall adopt or enforce a local law, ordinance, resolution or rule having the force of law that includes drinking, being a common drunkard or being found in an intoxicated condition as one of the elements of the offense giving rise to a criminal penalty or sanction.  No county, municipality or other political subdivision may interpret or apply any law of general application to circumvent this section.

In response, the Justice of the Peace Court issued Policy Directive 81-042, which concluded, among other items, that 11 Del.C. §1315, codifying the crime of public intoxication, was repealed by implication through the enactment of the Uniform Act.
  This directive was partially based on a Letter Opinion issued by then Attorney General Richard Gebelein, concluding that 11 Del.C. §1315 was repealed by implication and that Delaware law did not permit the arrest of anyone for “simple drunkenness”.  The Letter Opinion further stated that the Uniform Act superseded any conflicting or potentially conflicting state law.

On July 8, 2002, however, the Governor signed into law Senate Bill 202 of the 141st General Assembly, which amended portions of the Delaware Code pertaining to substance abuse.  Among those amended sections was Title 16, Chapter 22, which was stricken in its entirety and replaced with the current Substance Abuse Treatment Act (hereinafter, the “Treatment Act”).
  This revision consolidated and simplified the law regarding the care of persons in need of substance abuse treatment.
  Among other changes, the Treatment Act no longer included the language previously found in 16 Del.C. §2217 regarding the enforcement of public intoxication laws.  As such, the new code provisions contain no language banning the crime of public intoxication.

The code annotation for Title 16, Chapter 22 indicates that the Treatment Act repealed and reenacted the chapter, but provided no detailed explanation of the changes made by the 2002 act since it was intended to, “completely replace the former Uniform Alcoholism and Intoxication Treatment Act.”
  In keeping with standard means of statutory construction, it is presumed that by striking the prior Uniform Act in its entirety and replacing it with the Treatment Act, the General Assembly intended to remove provisions from the former act that were not contained in the new version.  The intent to repeal the prior Uniform Act is clear in the Senate Bill 202 preamble clause, which states, “Amend Chapter 22 of Title 16 of the Delaware Code by striking it in its entirety, and enacting in lieu thereof the following…” (emphasis added).  Because certain provisions of the chapter were retained, the conclusion must be drawn that the exclusion of certain provisions was done so purposefully and knowingly.  Principles of statutory construction dictate that if the General Assembly had wanted to continue the ban on the crime of public intoxication, they would have included such a provision in the Substance Abuse Treatment Act.  

This is, in effect, a repeal of the former 16 Del.C. §2217, which in turn, is a revival of the crime of public intoxication.
  Under common law rules of statutory interpretation, the repeal of a repealing statute revives the original statute if the repeal is accomplished by express provision.  Even when not accomplished expressly, as in this situation, the original enactment is revived to the extent that it is consistent with the new legislation.
  Here, the charge of public intoxication does not appear to be inconsistent with the Treatment Act and is, therefore revived.

In compliance with the General Assembly’s statutory intent, the Justice of the Peace Court will recognize public intoxication as a crime and Justices of the Peace may authorize a criminal warrant or summons for the charge of public intoxication in violation of 11 Del.C. §1315.
  

Conclusion

On July 8, 2002, the Substance Abuse Treatment Act became effective in Delaware, striking and replacing the former Uniform Alcoholism and Intoxication Treatment Act.  Among other changes, the Substance Abuse Treatment Act omitted the ban on treating public intoxication as a crime.  It is presumed that the General Assembly did so intentionally and, therefore, the ban is no longer in effect.  As such, the Justice of the Peace Court will recognize public intoxication as a crime as found in 11 Del.C. §1315.  
As a result of the repeal of Uniform Alcoholism and Intoxication Treatment Act, Policy Directive 81-042 is also repealed.
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� The revival of 11 Del.C. §1315 implicates 11 Del.C. §4210, which directs that a person taken into custody for a violation of §1315 shall be taken immediately to a detoxification center and admitted as a patient.  The remainder of §4210 speaks to analysis, testing and subsequent release from a detoxification center.  Currently, however, there exists no detoxification center within the state of Delaware, rendering the application of §4210 impossible.  This practical obstacle, however, does not change the legal analysis regarding the revival of §1315.


� It is important to note, however, that a reading of 11 Del.C. §1315 makes clear that a person is only guilty of public intoxication if they appear in public manifestly under the influence of alcohol or narcotics to the degree that they may be in danger or endanger other persons, property or annoy others in the vicinity.
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