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Legal Memorandum 98-232 advised that a defendant may enter a plea of guilty as long as the defendant’s faculties are not impaired to the extent that he or she is incapable of fully understanding and appreciating the charges against him or her, of comprehending his or her Constitutional rights and of realizing the consequences of pleading guilty.

While the legal analysis surrounding this issue remains accurate, recent legislation has added an additional dimension to the process of arraigning an individual who has been drinking or using drugs.  Senate Bill 217, signed into law on May 14, 2010, amended 11 Del.C. §1909 regarding permissible delays in bringing an arrested person before a magistrate and provides a statutory basis for the procedure to be used in this context.  11 Del.C. §1909 now reads as follows:
(a) If not otherwise released, every person arrested shall be brought before a magistrate without unreasonable delay, and in any event the person shall, subject to the limitations contained in subsections (b) and (c) below, be so brought within 24 hours of arrest, unless the court, for good cause shown, orders that person be held for a further period not to exceed 48 hours.
(b) Persons unable to knowingly and intelligently participate in the presentment proceedings because of incapacitation as a result of the consumption of alcohol or the use of drugs may, until such time as they are able to meaningfully participate in those proceedings, be held in police custody or be temporarily committed with bail and conditions of release to the custody of the Department of Correction on order of and following a determination of incapacitation by a magistrate. This temporary holding or commitment should not exceed 12 hours from the time of commitment until presentment, unless the court, for good cause shown, orders that person be held for a further period not to exceed 24 additional hours.

The addition of subsection (b) codified the procedure to be used when holding a defendant in police custody or temporarily committing a defendant to the Department of Corrections with bail and conditions of release if a person is determined, by a Justice of the Peace, to be incapacitated.  The period of holding or commitment for incapacitation should not exceed 12 hours unless a Justice of the Peace determines, for good cause, that a person must be held longer, in which case, an additional 24 hours may not be exceeded.    The Justice of the Peace shall make the determination that the person is unable to knowingly and intelligently participate in the presentment proceedings as a result of the consumption of alcohol or the use of drugs.  

In the context of these proceedings, it is an unconditional requirement that a Justice of the Peace make a determination about competence to assist in setting bail.  While this determination may be made by video or in person, under no circumstances should the decision be made by any person other than a Justice of the Peace.  This remains true even when the defendant is to remain in police custody.  Even if it is a change to past practice in some locales, under the new law all intoxicated defendants must be brought forthwith (via video or in person) before a Justice of the Peace for that determination.

Prior to the enactment of this legislation, different processes for placement of intoxicated defendants were in effect in each county and within each police agency to account for the availability of police holding facilities and issues related to the Department of Corrections. Nothing in this change to the law is intended to modify those practices regarding where intoxicated defendants have been held in the past. If, for some appropriate reason, a Justice of the Peace finds it necessary to diverge from the placement that is the norm for that location, he or she may do so. However, Justices of the Peace should be aware that a significant disruption to the practices of the local police agency or Department of Corrections could occur if such diversion is done on a regular basis.

Upon making a determination of incapacity, the Justice of the Peace may commit the defendant into police custody if the arresting police agency has appropriate accommodations or to the Department of Corrections, in accord with past practice.  If the defendant is to be placed in police custody, the Justice of the Peace shall complete an order using Criminal Form 40 (attached), to commit the defendant to police custody for a period of time not to exceed 12 hours, at which time the police agency shall return the defendant for appearance. If the defendant is committed to the custody of the Department of Corrections, a standard commitment should be used
A Justice of the Peace, upon belief that a person is unable to participate in a presentment proceeding, should set secured bail, if appropriate, for appearance the following day (or at a later time that same day), at the Justice of the Peace Court for Arraignment in the 24-hour Justice of the Peace Court location in the county in which the offense is said to have occurred.  In order for the Department of Corrections and the arraigning court to identify that the “defendant has not been arraigned due to intoxication” and “defendant not to be held for a period of time to exceed 12 hours” it shall be noted by the court clerk under BAIL CONDITIONS UPDATE in CJIS.  It is suggested that if intoxication is the sole reason that the bail is set secured, the commitment may note that the bond may be changed to unsecured with a sober cosigner at any time.  Upon committing a defendant to the DOC for being intoxicated, the court shall fax a copy of the case to the court location in which the defendant has been scheduled for arraignment. Additionally, if the charge holds no jail time, the defendant should not be committed, as this raises constitutional concerns.  
Regarding procedure following commitment, the police or Department of Corrections may return the defendant by video or in person. While recognizing that the subsequent bail setting is made more difficult, it is not a requirement that the arresting officer be in attendance at the presentment.  Because this challenge is inherent to a delay in presentment, the appropriate remedy is to request a bail recommendation as a matter of course from the initial presenting officer and note the recommendation on the Bail and Disposition Sheet.  This annotation, along with any other relevant notes, will assist the presiding judge at the subsequent presentment.  Once the judge has arraigned the defendant, all comments regarding intoxication shall be removed from CJIS by the clerk.
Following the above outlined procedure assures compliance with the requirement that a defendant be presented without unreasonable delay and protects the rights of the defendant to participate in their presentment with a full understanding of the charges against them, their constitutional rights and the consequences of a plea of guilty.
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COURT NO.  
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Case Number: 
COMMITMENT TO POLICE CUSTODY FOR PERIOD OF INCAPACITY

This is to command that the arresting police agency retain custody of the defendant charged before the Justice of the Peace Courts with violation of the below stated offenses for a period of time not to exceed 12 hours.

	

	         

	


By my judgment, the defendant is committed, for good cause shown, due to incapacitation as a result of the consumption of alcohol or the use of drugs, the result of which causes the defendant to be unable to fully understand the charges against him or her or comprehend his or her Constitutional rights and the consequences of pleading guilty.

The arresting police agency shall return the defendant for appearance before a justice of the peace at such a time as the defendant is no longer intoxicated or at the conclusion of 12 hours, whichever occurs first.

GIVEN UNDER MY HAND AND SEAL THIS           DAY OF          ,           .
__________________________________________

JUSTICE OF THE PEACE
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