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Since the issuance of Legal Memorandum 10-291 on August 24, 2010, both the United States Supreme Court and the Delaware Superior Court have issued opinions related to testimonial statements covered by the Confrontation Clause of the Sixth Amendment.  Both recent holdings support the conclusion of Legal Memorandum 10-291; specifically, that intoxylizer calibration results are non-testimonial in nature and are a valid exception to the hearsay rules as a business records exemption, provided that a qualified person is available to testify.

In Bullcoming v. New Mexico
, decided by the United States Supreme Court on June 23, 2011, the Court held that a certificate of analysis of a defendant’s blood sample in a DUI case was not admissible through the testimony of a representative of the laboratory when it was not the representative who actually tested the blood sample.  In following previous decisions, including Crawford v. Washington
 and Melendez-Diaz v. Massachusetts
, the Court again asserted that a defendant has a right to cross examine a forensic analyst who performed an analysis for the purpose of proving a fact at a criminal trial.

In Bullcoming, the defendant was arrested for driving under the influence and refused to submit to a breathalyzer test, resulting in the performance of a blood test.  At trial, it was not the forensic analyst who actually performed the blood test that testified; rather, it was his supervisor.  The supervisor testified that the gas chromatograph, the machine which performs the actual test of the blood, simply provides a result and that the forensic analyst does nothing more than transcribe that result.  The Supreme Court, however, found that the certification reported more than simply a machine-generated number.  Specifically, the Court noted that the certification, “…represented that he received Bullcoming’s blood sample intact with the seal unbroken; that he checked to make sure that the forensic report number and the sample number corresponded; that he performed a particular test on Bullcoming’s sample, adhering to a precise protocol; and that he left the report’s remarks section blank, indicating that no circumstance or condition affected the sample’s integrity or the analysis’ validity.”
  The Court held that these types of representations are appropriate for purposes of cross-examination and are testimonial in nature.  Therefore, they are subject to the Confrontation Clause of the Sixth Amendment.

Similarly, the Delaware Superior Court issued a letter opinion on June 29, 2012 holding that the test conducted to check the general operating condition of an Intoxilyzer is not testimonial.  In this matter, State v. William E. Smith
, the state argued that the introduction of the “before and after” testing of an Intoxilyzer machine was admissible as a hearsay exception pursuant to the business records exception contained in Delaware Rule of Evidence 803(6).  The “before and after testing”, contained within a logbook, is admitted for proof that the tested device was working accurately both before and after the test in question.  Historically, the person who conducted the test was not a necessary witness pursuant to the Confrontation Clause.  

In his opinion, Judge Graves agrees that the results of the Intoxilyzer test are not testimonial in nature.  Judge Graves states that, “Testimonial evidence is evidence or a statement that was created with the primary purpose to be used against a specific defendant in his or her trial to prove an element or elements of the offense.”
  The Intoxylizer, however, is tested regularly, and not for the purposes of use in a particular trial or against a particular defendant; rendering it non-testimonial.


These decisions continue to uphold the findings that Intoxilyzer records were not created with any “prosecutorial use” is mind, and not for any particular case.  Likewise, they are not prepared in advance of any specific DUI incident or for any particular defendant.  The above-referenced decisions support this Court’s earlier recommendation in Legal Memorandum 10-291, that Intoxilyzer records should be admitted into evidence without the testimony of the State Chemist regarding the calibration of the machine.  
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