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SCOPE


This legal memorandum discusses the enactment and implementation of new laws related to the decriminalization of personal use quantities of marijuana.  A summary of the new laws is provided, along with a discussion of implementation dates and the proper transfer of jurisdiction.  Finally, the standard of proof for use at trial for these new civil violations is explored.
LEGAL MEMORANDA AFFECTED

This legal memorandum discusses a newly created area of civil violation law relating to personal use quantities of marijuana.  Therefore, no other legal memoranda are affected.

This legal memoranda is related to Policy Directive 03-203 (Supplement) which addresses the processing of summonses for possession of marijuana, paraphernalia, needle/syringe.  Policy Directive 03-203 addresses the processing of summonses for criminal offenses related to possession of marijuana and remains unchanged.  This legal memorandum related to a newly created civil violation for possession/use of a personal quantity of marijuana.  However, the two are closely related and their differences should be noted.

DISCUSSION 

 Two bills recently signed by the Governor regarding misdemeanor drug charges and possession of marijuana bring about jurisdictional changes to sections of Title 16.  The following outlines the substance of the two bills, the new transfer of jurisdiction, effective dates as well as some additional factors to consider when handling these charges.
Summary
House Bill 39 with House Amendment 3 was signed into law by the Governor on June 18, 2015.  The Bill’s intention was to decriminalize the possession or private use of a “personal use” quantity of leaf marijuana described as 1 ounce or less
.  Specifically, individuals who possess one ounce or less of marijuana shall be assessed a civil penalty and forfeit the marijuana
, thus avoiding the charge becoming part of his or her criminal record.  As a civil offense, individuals found responsible shall not be subject to incarceration; however, if the use occurs in public
, the charge will be an unclassified misdemeanor punishable by a fine of not more than $200 or imprisonment for not more than 5 days.  This classification is aligned with the penalty for possession or consumption of an open container of alcohol in most municipalities in Delaware.  
House Bill 39 with House Amendment 3 does not limit the ability of municipalities to regulate marijuana use, consumption or possession within their respective jurisdictions.  Likewise, the Bill does not modify any Title 21 driving offenses and does not affect any existing laws relating to medical marijuana or penalties for the operation of a motor vehicle while under the influence.  Finally, the bill states that persons charged with personal use marijuana possession may not be simultaneously charged with possession of drug paraphernalia, or vice versa.
House Amendment 3 to House Bill 39 specifies that possession and use of marijuana by persons under the age of 18 remains a criminal offense.  For persons between the ages of 18 and 21, private use or possession of less than one ounce of leaf marijuana is a civil violation for a first offense; any second or subsequent offenses result in an unclassified misdemeanor punishable by a fine of $100.  This criminal conviction for a person under the age of 21 would be subject to mandatory expungement after age 21 so long as no other offenses have been committed, similar to underage consumption of alcohol offenses.  
Senate Bill 154, signed into law by the Governor on September 3, 2015, provides the Court of Common Pleas with original, but non-exclusive jurisdiction over misdemeanor charges of possession, use or consumption of prescription, non-controlled substances; controlled substances; or counterfeit controlled substances.  This bill made technical corrections to Section 4795 of Title 16 in order to be aligned with the changes made by House Bill 39 with House Amendment 3 as outlined above.
Below is a chart outlining the interaction of age, location of possession/use, possible charges and jurisdiction pursuant to the passage of these bills:
	Age
	Location of Use
	Charges
	Jurisdiction

	Under 18
	Private


	Criminal
	Family Court 

	Under 18
	Public
	Criminal
	Family Court

	Between 18-21
	Private
	First Offense:  Civil
Second offense:  Criminal
	First Offense: Justice of the Peace Court
Second Offense: Court of Common Pleas

	Between 18-21
	Public
	Criminal
	Court of Common Pleas 

	Over 21
	Private
	Civil
	Justice of the Peace Court

	Over 21
	Public
	Criminal
	Court of Common Pleas


Effective Dates

On October 3, 2015, original jurisdiction of misdemeanor drug offenses will transfer to the Court of Common Pleas for any person over the age of 18.  Misdemeanor drug offenses for persons under the age of 18 will transfer to the Family Court.
On December 18, 2015, the changes creating a personal use quantity of marijuana will take effect.  At that time, the Justice of the Peace Court shall have original jurisdiction of private possession or use of marijuana in a personal use amount or drug paraphernalia charges related to private personal use amount.

Transfer of Jurisdiction (effective October 3, 2015-December 17, 2015)

The Court of Common Pleas shall have original jurisdiction over any violation of Title 16, Section 4761(a) and (b), 4763, 4764 and 4771, which includes misdemeanor Title 16 drug offenses.
The Family Court shall have original and exclusive jurisdiction over any misdemeanor drug offenses described above by persons under the age of 18.

Transfer of Jurisdiction (effective December 18, 2015)

The Court of Common Pleas shall have original jurisdiction over any violation of Title 16, Section 4764(a), (b), and (d), which includes possession or use of marijuana of more than a personal use amount, or possession or use in a public place.  The Court of Common Pleas shall also have jurisdiction over any violation of Title 16, Section 4771 regarding drug paraphernalia except where jurisdiction over the civil penalty resides in the Justice of the Peace Court.
The Justice of the Peace Court shall have original jurisdiction over any violation of Title 16, Section 4764(c) which includes private possession or use of marijuana in a personal use amount and Title 16, Section 4774(b) which includes use or possession of drug paraphernalia for the use or possession of a personal use quantity of marijuana.
The Family Court shall have original and exclusive jurisdiction over any violations described above by persons under the age of 18.

Standard of Proof
As with all civil penalties, the standard of proof needed for a finding of responsible is by a preponderance of the evidence.  The preponderance of the evidence standard has been defined in several ways, including, “…the side on which the greater weight of the evidence is found”
 and “…such relevant evidence as will enable court to determine identity of litigant who should prevail, weight of evidence tipping in favor of that litigant; thus, if evidence is in even balance, litigant having burden of persuasion by preponderance of evidence will fail to sustain that burden.”
  Colloquially, the preponderance of the evidence standard is typically referred to as, “more likely than not”.  Therefore, in civil possession and use cases, the determinative issue will be whether the defendant more likely than not was in possession of or used a personal use quantity of marijuana.

Regarding the issue of possession, there exists no Delaware cases precisely on point because this is a new topic of law in the area of civil violation; however, the evidence needed to sustain a possession of marijuana charge on a criminal level provides guidance.  For instance, in the case of Jackson v. Delaware (254 A.2d 852), the Delaware Supreme Court asserted that to prove possession, the defendant must have had dominion, control and authority over the marijuana.  The Court further noted that this element may be proved by circumstantial evidence.  In Jackson, the defendant lived in a home in which several rooms were sub-rented to others.  A search of the property revealed a bag of marijuana in the trash can in the garage, which was under the house and next to the basement.  Three occupants of the home, including the defendant had access to that area.  In fact, there existed no barrier to keep the general public from accessing the garage as well.  The Supreme Court determined that the location of the drug in a place accessible to other residents as well as the public was not sufficient evidence to establish domain, control and authority over the drug in question.  Although a lesser standard in civil violation cases, it still must be more likely than not that the defendant had dominion, control and authority over the personal use amount of marijuana.  Based upon the facts in Jackson, that must include something more than the location of the drug in a shared home environment.
Regarding the evidence needed to prove that marijuana was the drug at issue, even with a lowered standard of proof, it still must be more likely than not that the substance in question was leaf marijuana. This issue is well outlined in the recent Court of Common Pleas decision, State of Delaware v. Randolph Lucas
.  In Lucas, the testifying detective stated that upon effectuating a traffic stop, he immediately smelled fresh marijuana and the defendant subsequently admitted to having just finished smoking marijuana.  Upon searching the vehicle, the detective found two sandwich bags filled with what he determined to be marijuana.  That determination was made by the detective based upon the, “…recognizable pungent odor emanating from the substance”.  After the defendant was arrested, a field test performed at the station determined that the substance was, in fact, marijuana.  
At trial, the dispositive issue in the Lucas case was whether the State produced a sufficient amount of evidence to prove beyond a reasonable doubt that the substance seized from the defendant’s car was marijuana.  The Court of Common Pleas noted that the State did not provide a medical examiner’s report or any corroborating evidence on the identification of the substance.  The evidence offered was in the form of testimony provided by the Detective, who was proffered as an expert in the area of identification of controlled substances.  In determining that the State did not meet its burden of proof the Court noted that the Detective did not testify as to the field testing process with enough specificity so as to determine the reliability and accuracy of the test.  Additionally, the Court held that the State had not produced enough evidence to establish that the Detective was an expert pursuant to the standards provided in Daubert
.  
In determining that the substance at issue was marijuana, the best evidence remains testing and testimony by the Division of Forensic Evidence.  The reality, however, is that this level of direct evidence is unlikely to be presented in most cases.  As a result, circumstantial evidence becomes critical in deciding this type of case.  Circumstantial evidence may be presented through testimony of the officer regarding factors such as field testing results, smell, texture and appearance of the substance and corroborating evidence from the scene.  All of these factors should be taken into consideration along with the experience and training of the testifying officer in order to determine if the substance in question was more likely than not marijuana.  
Both the Jackson and Lucas cases provide insight and guidance as to how higher courts have analyzed issues related to marijuana possession and use in criminal cases.  Our jurisdiction, however, will be in regard to civil violation and the corresponding lower standard of proof.  Therefore, while these cases are helpful, they are not dispositive as we enter this new area of law.  As with all matters before our court, those that are well reasoned and explained are essential to our work.  Utilizing the considerations of the higher courts while simultaneously applying the lower standard of proof and providing fully reasoned decisions will provide guidance to both the public and our colleagues.  
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� House Amendment 3 to House Bill 39 clarifies that “personal use quantity” refers to one ounce or less of marijuana in the form of leaf marijuana, meaning the dried leaves and flowering tops of the plant cannabis sativa L.  Other compounds, derivatives and preparations of marijuana remain criminal in any quantity.


� The marijuana is subject to forfeiture regardless of whether the offense is charged as a civil or criminal penalty.  


� House Amendment 3 to House Bill 39 defines “area accessible to the public” as:  1) sidewalks, streets, alleys, parking lots, parks, playgrounds, stores, restaurants, and any other areas to which the general public is invited; 2) any outdoor location within a distance of 10 feet from a sidewalk, street, alley, parking lot, park, playground, store, restaurant or any other area to which the general public is invited; 3) Any outdoor location within a distance of 10 feet from the entrances, exists, windows that open, or ventilation intakes of any public or private building.


� Reynolds v. Reynolds, 237 A.2d 708 (Del. 1967). 


� Shipman v. Division of Social Services, 454 A.2d 767 (Del.Fam.Ct. 1982).


� State of Delaware v. Randolph Lucas, Del. CCP, Cr.A. No.: 1503008254, Rennie, J. (September 2, 2015).


� Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).
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