LEGAL MEMORANDUM NO. 15-297 (SUPPLEMENT)
TO:
     
ALL JUSTICES OF THE PEACE, STATE OF DELAWARE
FROM:
ALAN G. DAVIS, CHIEF MAGISTRATE
DATE:
FEBRUARY 27, 2017
RE:
       
APPEAL RIGHTS FOR TITLE 16 CIVIL CASES: PERSONAL USE 
QUANTITY OF MARIJUANA AND DRUG PARAPHERNALIA 
RELATING TO THE USE OF MARIJUANA 



SCOPE


This legal memorandum supplement discusses a defendant’s right of appeal from a finding of responsible against the defendant in a civil violation case for either possession of personal use quantity of marijuana under 16 Del. C. § 4764(c), or drug paraphernalia relating to the use of marijuana under 16 Del. C. § 4771(a).  While the appeal rights for other charges are provided by law, the statutes referenced are silent regarding appeal.
LEGAL MEMORANDA AFFECTED


This document will serve as a supplement to Legal Memorandum 15-297. There are no prior Legal Memoranda addressing this particular issue.
DISCUSSION


Following a finding of “Guilty” or “Responsible” in a case before the Justice of the Peace Court, a defendant has a limited right of appeal pursuant to the following statutes: 

A) The right of appeal from a Justice of the Peace Court finding of “Guilty” of a Title 11 charge is found in 11 Del. C. § 5920.
“From any order, ruling, decision, judgment or sentence of the Court entered in a Justice of the Peace Court in a criminal action pursuant to this title in which the sentence shall be imprisonment exceeding 1 month or a fine exceeding $100, the accused shall have the right of appeal to the Court of Common Pleas in and for the county wherein the offense was committed. Such appeal to the Court of Common Pleas shall be tried de novo.” (Emphasis added)

B)  The right of appeal from a Justice of the Peace Court finding of “Guilty” of a Title 21 charge is found in 21 Del. C. § 708(b).

“Except as provided in subsection (a) of this section, any person convicted under this title shall have the right of an appeal to the Court of Common Pleas only in those cases in which the sentence imposed was imprisonment, or a fine exceeding $100, upon giving bond with surety satisfactory to the alderman, justice of the peace or a judge before whom such person was convicted, such appeal to be taken and bond given with 15 days from the time of conviction. Such appeal shall operate as a stay or supersedeas of all proceedings in the court below in the same manner that a certiorari from the Superior Court operates. The taking of such appeal shall constitute a waiver by the appellant of the appellant's right to a writ of certiorari in the Superior Court.” (Emphasis added)
C) The right of appeal from a Justice of the Peace Court finding of “Responsible” for a civil Title 21 charge is found in 21 Del. C. § 81l.
             “Any appeals of civil penalties assessed under this chapter shall be taken in the same manner as provided in § 708 of this title.” (See above)


The legislative direction for the right of appeal from Justice of the Peace Court cases is generally consistent. A defendant may appeal any sentence from either Title 11 or Title 21 which financially exceeds a $100.00 fine or civil penalty. A difference resides in a defendant’s right of appeal from a sentence of imprisonment. In cases with a sentence of imprisonment, the right of appeal from a conviction of a Title 11 case is allowed if the sentence exceeds imprisonment of 1 month. The right of appeal from a conviction of a Title 21 case is more inclusive: a defendant has the right of appeal if the sentence is for any length of time of imprisonment. 


The state legislature currently has determined that a defendant found “Responsible” of a 16 Del. C. § 4764(c) charge, civil possession of personal use quantity of marijuana, “shall be assessed a civil penalty of $100.00”. A defendant found “Responsible” of a 16 Del. C. § 4771(a) charge, civil possession of drug paraphernalia for the use of a personal use quantity of marijuana, “shall be assessed a civil penalty of not more than $100.00.” Neither charge carries a financial penalty which exceeds $100.00. Neither charge carries a possible sentence of imprisonment.

In order to maintain a level of consistency, the penalty assessed for the charge will determine the right of appeal of a finding of “Responsible” of a Title 16 civil offense in Justice of the Peace Court. Title 16 civil charges, like Title 11 and Title 21 charges, are violations of Delaware Statute. They are heard and adjudicated in a criminal Justice of the Peace Court. Therefore, the right of appeal of a finding of “Responsible” of a Title 16 civil offense will be considered as identical to the right of appeal from all other Justice of the Peace Court findings of “Guilty” or “Responsible”, until or unless the state legislature indicates otherwise.  

If the state legislature in the future determines that the penalties of a Title 16 civil charge shall be in excess of $100.00, the Justice of the Peace Court shall follow the provisions laid out in 21 Del. C. § 708(b): 

“… such appeal to be taken and bond given with 15 days from the time of conviction. Such appeal shall operate as a stay or supersedeas of all proceedings in the court below in the same manner that a certiorari from the Superior Court operates. The taking of such appeal shall constitute a waiver by the appellant of the appellant's right to a writ of certiorari in the Superior Court.” 

Likewise, if the state legislature in the future determines that the civil penalties of a Title 16 charge shall be in excess of $100.00, the Justice of the Peace Court shall also follow Criminal Rule 32(a)(2):
“Notification of right to appeal. After imposing sentence on a case which has gone to trial on a plea of not guilty [not responsible], the Court shall advise a defendant who is not represented by counsel of the defendant’s right to appeal and of the right of a person who is unable to pay the cost of an appeal to apply for leave to appeal in forma pauperis. There is no duty on the Court to advise the defendant of any right of appeal after sentence is imposed following a plea of guilty or nolo contendere [or responsible] or where no right of appeal exists.”

CONCLUSION


Charges that fall under 16 Del. C. § 4764(c) civil possession of personal use quantity of marijuana; and 16 Del. C. § 4771(a) civil possession of drug paraphernalia for the use of a personal use quantity of marijuana, are not appealable as the fine currently does not exceed $100.00.
 Any appeal of a civil penalty assessed under Title 16, shall be consistent with all other rights of appeal from a finding of “Guilty” or “Responsible” after trial in Justice of the Peace Court, until or unless the state legislature indicates otherwise.
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� The additional $100.00 penalty does not invoke the ability to appeal. It is an additional penalty occurring after 90 days if not paid in full and does not change the initial statutory fine of $100.00 upon which an appeal right is based.
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