Rule 1.15. Safekeeping property.

(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s
possession in connection with a representation separate from the lawyer’s own property.
Funds shall be kept in a separate account designated solely for funds held in connection with
the practice of law in Delaware. Except as provided in (g) with respect to IOLTA-eligible
funds, such funds shall be maintained in the state in which the lawyer’s office is situated, or
elsewhere with the consent of the client or third person. Funds of the lawyer that are
reasonably sufficient to pay financial institution charges may be deposited in the separate
account; however, such amount may not exceed $2,000 and must be separately stated and
accounted for in the same manner as clients’ funds deposited therein. Other property shall be
identified as such and appropriately safeguarded. Complete records of such account funds and
other property shall be kept by the lawyer and shall be preserved for a period of five years
after the completion of the events that they record.

(b) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this Rule
or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver
to the client or third person any funds or other property that the client or third person is entitled
to receive and, upon request by the client or third person, shall promptly render a full
accounting regarding such property.

(c) When in the course of representation a lawyer is in possession of property in which
both the lawyer and another person claim interests, the property shall be kept separate by the
lawyer until there is an accounting and severance of their interests. If a dispute arises
concerning their respective interests, the portion in dispute shall be kept separate by the lawyer
until the dispute is resolved.

(d) A lawyer engaged in the private practice of law in Delaware, whether in an office
situated in Delaware or otherwise, must maintain on a current basis financial books and
records relating to such practice, and shall preserve the books and records for at least five
years following the completion of the year to which they relate, or, as to fiduciary books and
records, five years following the completion of that fiduciary obligation. The maintenance of
books and records must conform with the following provisions:

(1) All bank statements, cancelled checks (or images and/or copies thereof), records of
electronic transfers, and duplicate deposit slips relating to fiduciary and non-fiduciary
accounts must be preserved. Records of all electronic transfers from fiduciary
accounts shall include the name of the person authorizing transfer, the date of transfer,
the name of recipient and confirmation from the banking institution confirming the
number of the fiduciary account from which the funds are withdrawn and the date and
time the request for transfer was completed.

(2) Bank accounts maintained for fiduciary funds must be specifically designated as



“Rule 1.15A Attorney Trust Account” or “1.15A Trust Account” or “Rule 1.15A Attorney
Escrow Account” or “1.15A Escrow Account,” and must be used only for funds held in a
fiduciary capacity. A designation of the account as a “Rule 1.15A Attorney Trust Account”
or “I1.15A Trust Account” or “Rule 1.15A Attorney Escrow Account” or “1.15A Escrow
Account,” must appear in the account title on the bank statement. Other related statements,
checks, deposit slips, and other documents maintained for fiduciary funds, must contain,
at a minimum, a designation of the account as “Attorney Trust Account” or “Attorney
Escrow Account.”

(3) Bank accounts and related statements, checks, deposit slips, and other documents
maintained for non-fiduciary funds must be specifically designated as “Attorney
Business Account” or “Attorney Operating Account,” and must be used only for funds
held in a non-fiduciary capacity. A lawyer in the private practice of law shall maintain
a non-fiduciary account for general operating purposes, and the account shall be
separate from any of the lawyer’s personal or other accounts.

(4) All records relating to property other than cash received by a lawyer in a fiduciary
capacity shall be maintained and preserved. The records must describe with specificity
the identity and location of such property.

(5) All billing records reflecting fees charged and other billings to clients or other parties
must be maintained and preserved.

(6) Cash receipts and cash disbursement journals must be maintained and preserved for
each bank account for the purpose of recording fiduciary and non-fiduciary
transactions. The monthly cash receipts journal total and the bank statement monthly
deposits must be reconciled. A lawyer using a manual system for such purposes must
total and balance the transaction columns on a monthly basis.

(7) For manually maintained records, a monthly reconciliation for each bank account,
matching totals from the cash receipts and cash disbursement journals with the ending
check register balance, must be performed. The reconciliation procedures, however,
shall not be required for lawyers using a computer accounting system or a general
ledger.

(8) The general ledger balance for each bank account must be reconciled monthly to the
bank reconciliation balance.

(9) Copies of retainer and compensation agreements with clients shall be maintained and
preserved as required by Rule 1.5.

(10) Copies of accountings to clients or third persons showing the disbursement of funds
to them or on their behalf shall be maintained and preserved.

(11) Copies of records showing disbursements on behalf clients shall be maintained and
preserved.



(12) With respect to all fiduciary accounts:

(A) A subsidiary ledger must be maintained and preserved with a separate account for
each client or third party in which cash receipts and cash disbursement transactions and
monthly balances are recorded.

(B) Monthly listings of client or third party balances must be prepared showing the
name and balance of each client or third party, and the total of all balances.

(C) No funds disbursed for a client or third party should be in excess of funds received
from that client or third party. If, however, through error funds disbursed for a client or
third party exceed funds received from that client or third party, the lawyer shall transfer
funds from the non-fiduciary account in a timely manner to cover the excess
disbursement.

(D) The monthly bank reconciliation must agree with the total of the client or third party
balance listing and the general ledger balance. The monthly cash receipts journal total
and the bank statement monthly deposits must be reconciled. There shall be no
unidentified client or third party funds. The bank reconciliation for a fiduciary account
is not complete unless there is agreement with the total of client or third party accounts.

(E) If a check has been issued in an attempt to disburse funds, but remains outstanding
(that is, the check has not cleared the trust or escrow bank account) six months or more
from the date it was issued, a lawyer shall promptly take steps to contact the payee to
determine the reason the check was not deposited by the payee, and shall issue a
replacement check, as necessary and appropriate.

(F) A lawyer, law firm, or estate of a deceased lawyer who cannot, after using
reasonable efforts, identify or locate the owner of funds in the law firm’s or lawyer’s
trust account or escrow account shall hold such unidentifiable or unclaimed funds for
twelve months and then remit the funds to the Lawyers’ Fund for Client Protection of
the Delaware Supreme Court (the “LFCP”) as provided in the LFCP rules. Requests
for refunds of funds remitted under this rule may be made as provided in the LFCP
rules. Unidentifiable or unclaimed funds of less than $1.00 need not be remitted to the
LFCP and may be deposited into the lawyer’s or law firm’s operating account. No
charge of ethical impropriety or other breach of professional conduct shall attend to a
lawyer’s exercise of reasonable judgment under this paragraph.

(G) No funds of the lawyer shall be placed in or left in the account except as provided
in Rule 1.15(a).

(H) No funds which should have been disbursed shall remain in the account, including,
but not limited to, earned legal fees, which must be transferred to the lawyer’s non-
fiduciary account on a prompt and timely basis when earned.



(I) When a separate real estate bank account is maintained for settlement transactions,
and when client or third party funds are received but not yet disbursed, a listing must
be prepared on a monthly basis showing the name of the client or third party, the balance
due to each client or third party, and the total of all such balances. The total must agree
with the bank reconciliation and general ledger balance. Real estate accounts do not
need to have cash receipts/disbursements journals.

(J) Only a lawyer admitted to practice law in Delaware or a person under the direct
supervision of the lawyer shall be an authorized signatory or authorize transfers from a
client trust account.

(K) Withdrawals from a client trust account shall be made only by check payable to a
named payee and not to cash, or by authorized electronic transfer.

(13) If a lawyer maintains financial books and records using a computer system, the lawyer
must cause to be printed each month a hard copy of all monthly journals, ledgers, reports,
and reconciliations, and/or cause to be created each month an electronic backup of these
documents to be stored in such a manner as to make them accessible for review by the
lawyer and/or the auditor for the Lawyers’ Fund for Client Protection.

(e) A lawyer’s financial books and records are subject to examination by the auditor for the
Lawyers’ Fund for Client Protection, for the purpose of verifying the accuracy of the
certificate of compliance filed each year by the lawyer pursuant to Supreme Court Rule 69.
The examination must be conducted so as to preserve, insofar as is consistent with these Rules,
the confidential nature of the lawyer’s books and records. If the lawyer’s books and records
are not located in Delaware, the lawyer may have the option either to produce the books and
records at the lawyer’s office in Delaware or to produce the books and records at the location
outside of Delaware where they are ordinarily located. If the production occurs outside of
Delaware, the lawyer shall pay any additional expenses incurred by the auditor for the
purposes of an examination.

(f) A lawyer holding client or third-person funds must initially and reasonably determine
whether the funds should or should not be placed in an interest or dividend-bearing account
for the benefit of the client or third person. In making such a determination, the lawyer must
consider the financial interests of the client or third person, the costs of establishing and
maintaining the account, any tax reporting procedures or requirements, the nature of the
transaction involved, the likelihood of delay in the relevant proceedings, and whether the
funds are of a nominal amount or are expected to be held by the lawyer for a short period of
time such that the costs incurred to secure income for the client or third person would exceed
such income. A lawyer must at reasonable intervals consider whether changed circumstances
would warrant a new determination with respect to the deposit of client or third-person funds.
Except as provided in these Rules, interest or dividends earned on client or third-person funds
placed into an interest or dividend-bearing account for the benefit of the client or third person
(less any deductions for service charges or other fees of the depository institution) shall belong
to the client or third person whose funds are deposited, and the lawyer shall have no right or



claim to such interest or dividends, and may not otherwise receive any financial benefit or
other economic concessions relating to a banking relationship with the institution where any
account is maintained pursuant to this Rule.

(g)A lawyer holding client or third person funds who has reasonably determined, pursuant to
subsection (f) of this Rule, that such funds need not be deposited into an interest or dividend-
bearing account for the benefit of the client or third-person must establish and maintain one
or more pooled trust/escrow accounts in a financial institution in Delaware for the deposit of
all client or third person funds held in connection with the practice of law in Delaware that
are nominal in amount or to be held by the lawyer for a short period such that the costs incurred
to secure income for the client or third person would exceed such income (IOLTA-eligible
funds). This requirement shall not apply to a lawyer who either has obtained inactive status
pursuant to Supreme Court Rule 69(d) or has obtained a Certificate of Retirement pursuant to
Supreme Court Rule 69(f). Each pooled trust/escrow account must be established as a pooled
interest or dividend-bearing account (IOLTA Account) in compliance with the provisions of
this Rule, except those accounts exempted under section (h)(7) below. The lawyer shall have
no right or claim to such interest or dividends, and may not otherwise receive any financial
benefit or other economic concessions relating to a banking relationship with the institution
where any account is maintained pursuant to this Rule.

(h) Lawyers may maintain IOLTA Accounts only in financial institutions that are
approved by the Lawyers Fund For Client Protection pursuant to Rule 1.15A of these Rules,
and are determined by the Delaware Bar Foundation (the Foundation) to be “eligible
institutions”. Eligible institutions are defined as those institutions that voluntarily offer a
comparable interest rate on IOLTA Accounts and meet the other requirements of this Rule. A
comparable interest rate on IOLTA Accounts means a rate that is no less than the highest rate
of interest or dividends generally available from the institution to its non-IOLTA customers
when IOLTA Accounts meet or exceed the same minimum balance or other account eligibility
qualifications, if any. In determining the comparable interest rate or dividend, an eligible
institution may consider factors, in addition to the IOLTA Account balance, customarily
considered by the institution when setting rates of interest or dividends for its customers,
provided that such factors do not discriminate against [OLTA Accounts.

(1) An eligible institution may satisfy the comparable interest rate requirement by electing
one of the following three options:

(A) establish the IOLTA Account as the comparable interest rate product;

(B) pay the comparable interest rate on the IOLTA Account in lieu of actually
establishing the IOLTA Account as the comparable interest rate product; or

(C) pay the “Safe Harbor Rate” on the IOLTA Account (as posted on the Foundation’s
website). Until redetermined by the Foundation, the Safe Harbor Rate is the higher
0f 0.65% per annum or 65% of the Federal Funds Target Rate as of the first day of
the IOLTA Account earnings period, net of Allowable Reasonable Service Charges



and Fees (as defined in section (h)(5) below). The Safe Harbor Rate shall be
reevaluated periodically, but no more frequently than every six months, by the
Foundation to reflect an overall comparable interest rate offered by financial
institutions in Delaware and may be redetermined by the Foundation following
such reevaluation. Upon any such redetermination, the Foundation shall give at
least 90 days advance written notice of the effective date of such redetermination
to all eligible institutions maintaining any IOLTA Accounts and by posting on its
website. Election of the Safe Harbor Rate is optional and eligible institutions may
instead choose to satisfy compliance with this Rule by electing instead either option
(A) or (B) above.

(2) IOLTA Accounts may be established as:

(A) a business checking account with an automated investment feature in overnight
daily financial institution repurchase agreements or money market funds. A daily
financial institution repurchase agreement shall be fully collateralized by U. S.
Government Securities (meaning U.S. Treasury obligations and obligations issued or
guaranteed as to principal and interest by the United States government), and may be
established only with an eligible institution that is “well-capitalized” or “adequately
capitalized” as those terms are defined by applicable federal statutes and regulations. A
“money market fund” is an investment company registered under the Investment
Company Act of 1940, as amended, that is qualified to hold itself out to investors as a
money market fund under Rules and Regulations adopted by the Securities and
Exchange Commission pursuant to said Act. A money market fund shall be invested
solely in U.S. Government Securities, or repurchase agreements fully collateralized by
U.S. Government Securities, and, at the time of the investment, shall have total assets
of at least two hundred fifty million dollars ($250,000,000).

(B) a checking account paying preferred interest rates, such as market based or indexed
rates;

(C) a public funds interest-bearing checking account such as an account used for
governmental agencies and other non-profit organizations;

(D) an interest-bearing checking account such as a negotiable order of withdrawal
(NOW) account; or business checking with interest; or

(E) any other interest or dividend-bearing account offered by the eligible institution to
its non-IOLTA customers, which is commercially reasonable to use for a pooled account
of short term or nominal amount funds.

(3)  Nothing in this rule shall preclude an eligible institution from paying a higher rate
of interest or dividends on IOLTA Accounts than described above or electing to waive
service charges or fees on IOLTA Accounts.



4) Interest and dividends on IOLTA Accounts shall be calculated in accordance with
the eligible institution’s standard practice for non-IOLTA customers.

(5)  “Allowable Reasonable Service Charges or Fees” for [IOLTA Accounts are defined
as per check charges, per deposit charges, an account maintenance fee, automated transfer
(“sweep”) fees, FDIC insurance fees, and a reasonable IOLTA administrative fee for the
direct costs of complying with the reporting and payment requirements of this rule.
Allowable Reasonable Service Charges or Fees may only be deducted from interest or
dividends on an IOLTA account at the rates and in accordance with the customary practices
of the eligible institution for non-IOLTA customers. No service charges or fees other than
Allowable Reasonable Service Charges and Fees may be assessed against or deducted
from the interest or dividends on an IOLTA Account. No Allowable Reasonable Service
Charges or Fees on an IOLTA Account for any reporting period shall be taken from interest
or dividends earned on other IOLTA Accounts, or from the principal balance of any IOLTA
Account. Any fees and services charges (other than Allowable Reasonable Service Charges
and Fees deducted from interest on an IOLTA Account), including but not limited to bank
overdraft fees, wire transfer fees, remote deposit fees and fees for checks returned for
insufficient funds, shall be the sole responsibility of, and may be charged to, the lawyer or
law firm maintaining the IOLTA Account. Nothing in this Rule shall prohibit a lawyer or
law firm maintaining an IOLTA account from recouping fees charged to their IOLTA
account from the appropriate client on whose behalf the fee was incurred and as otherwise
provided for in the Rules of Professional Conduct.

(6)  Lawyers or law firms depositing client or third party funds in an IOLTA Account
under this paragraph (h) shall direct the eligible institution:

(A) to remit interest monthly, or, with the consent of the Foundation, quarterly (net of
any Allowable Reasonable Service Charges or Fees), computed on the average monthly
balance in the account or otherwise computed in accordance with the institution’s
standard practices, provided that the eligible institution may elect to waive any or all
such charges and fees;

(B) to transmit with each remittance to the Foundation a report in a form and through
any reasonable manner of transmission approved by the Foundation showing the name
of the lawyer or law firm on each IOLTA Account whose remittance is sent, the [OLTA
Account number for each account, the amount of interest attributable to each IOLTA
Account, the time period covered by the report, the rate of interest or dividend applied,
the amount and type of Allowable Reasonable Service Charges or Fees deducted, if any,
the average account balance for the period for which the report was made, the net
amount of interest remitted for the period and such other information as may be
reasonably required by the Foundation; and

(C) to transmit to the depositing lawyer or law firm a statement in accordance with
normal procedures for reporting to depositors of the eligible institution.



(7)  Any IOLTA account which has not or cannot reasonably be expected to generate
interest or dividends in excess of Allowable Reasonable Service Charges or Fees, may,
under criteria established by the Foundation, be exempted by the Foundation from required
participation in the IOLTA program. Exemption of an IOLTA account from the IOLTA
program revokes the permission to use the Foundation’s tax identification number for that
account. The lawyer or law firm whose account has been exempted will annually certify
to the Supreme Court, as part of its Annual Certificate of Compliance, that the lawyer or
law firm expects no material increase in activity in its exempted trust/escrow account
during the 12 months following the date of the filing of the Certificate. The Foundation
will review exempted accounts and may revoke the exemption if it determines that the
account can generate interest or dividends in excess of Allowable Reasonable Service
Charges and Fees.

(8) In order for the Foundation to be able to determine that all pooled trust/escrow
accounts are properly identified by the eligible institutions, each lawyer or law firm that
maintains a pooled trust/escrow account is deemed to have authorized the Foundation to
have access to the pooled trust/escrow account-related information contained within its
Annual Certificate of Compliance, filed annually with the Supreme Court. In addition,
when a lawyer or law firm requests an eligible institution to open an IOLTA account, the
lawyer or law firm will submit the request in writing to the institution, using the designated
form letter located on the Foundation’s website, with a copy of said letter to be sent to the
Foundation by the lawyer or law firm.

(9)  Should the Foundation determine that an IOLTA Account of a financial institution
has failed to comply with the provisions of this Rule, the Foundation shall notify the
affected lawyer or law firm and the financial institution of such failure to comply,
specifying the corrective action needed, with a reasonable time specified by the Foundation
for the compliance to be achieved, but no longer than 90 days. Should compliance not be
achieved within the time specified, the Foundation shall notify the affected lawyer or law
firm, the financial institution and the Office of Disciplinary Counsel.

(i) The funds transmitted to the Foundation shall be available for distribution for the following
purposes:

(1) To improve the administration of justice;
(2) To provide and to enhance the delivery of legal services to the poor;
(3) To support law related education;
(4) For such other purposes that serve the public interest.
The Delaware Bar Foundation shall recommend for the approval of the Supreme Court of the

State of Delaware, such distributions as it may deem appropriate. Distributions shall be made
only upon the Court’s approval.



(j) Lawyers or law firms, depositing client or third party funds in a pooled trust/escrow
account under this paragraph shall not be required to advise the client or third party of such
deposit or of the purposes to which the interest accumulated by reason of such deposits is to
be directed.

(k) A lawyer shall not disburse fiduciary funds from a bank account unless the funds
deposited in the lawyer’s fiduciary account to be disbursed, or the funds which are in the
lawyer’s unrestricted possession and control and are or will be timely deposited, are good
funds as hereinafter defined. “Good funds” shall mean:

(1) cash;

(2) electronic fund (“wire”) transfer;

(3) certified check;

(4) bank cashier’s check or treasurer’s check;

(5) U.S. Treasury or State of Delaware Treasury check;

(6) Check drawn on a separate trust or escrow account of an attorney engaged in the private
practice of law in the State of Delaware held in a fiduciary capacity, including his or
her client’s funds;

(7) Check of an insurance company that is authorized by the Insurance Commissioner of
Delaware to transact insurance business in Delaware;

(8) Check in an amount no greater than $10,000.00;

(9) Check greater than $10,000.00, which has been actually and finally collected and may
be drawn against under federal or state banking regulations then in effect;

Check drawn on an escrow account of a real estate broker licensed by the state of Delaware
up to the limit of guarantee provided per transaction by statute.

COMMENT

[1] A lawyer should hold property of others with the care required of a professional fiduciary.
Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property which is the property of
clients or third persons should be kept separate from the lawyer’s business and personal
property and, if monies, in one or more trust accounts. Separate trust accounts may be
warranted when administering estate monies or acting in similar fiduciary capacities.

[2] Lawyers often receive funds from third parties from which the lawyer’s fee will be paid.
If there is risk that the client may divert the funds without paying the fee, the lawyer is not



required to remit the portion from which the fee is to be paid. However, a lawyer may not
hold funds to coerce a client into accepting the lawyer’s contention. The disputed portion
of the funds should be kept in trust and the lawyer should suggest means for prompt
resolution of the dispute, such as arbitration. The undisputed portion of the funds shall be
promptly distributed.

[3] Third parties, such as a client’s creditors, may have just claims against funds or other
property in a lawyer’s custody. A lawyer may have a duty under applicable law to protect
such third-party claims against wrongful interference by the client, and accordingly may
refuse to surrender the property to the client. However, a lawyer should not unilaterally
assume to arbitrate a dispute between the client and the third party.

[4] The obligations of a lawyer under this Rule are independent of those arising from activity
other than rendering legal services. For example, a lawyer who serves as an escrow agent
is governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction.

[5] The extensive provisions contained in Rule 1.15(d) represent the financial recordkeeping
requirements that lawyers must follow when engaged in the private practice of law in
Delaware. These provisions are also reflected in a certificate of compliance that is included
in each lawyer’s registration statement, filed annually pursuant to Supreme Court Rule 69.
Compliance with these provisions provides the necessary level of control to safeguard
client and third party funds, as well as the lawyer’s operating funds. When these
recordkeeping procedures are not performed on a prompt and timely basis, there will be a
loss of control by the lawyer, resulting in insufficient safeguards over client and other

property.

[6] All Delaware lawyers engaged in the private practice of law in Delaware must maintain
an operating/business account for that practice. Unlike Rule 1.15(a), which requires the
property of clients or third persons to be held in a fiduciary account designated solely for
funds held in connection with the practice of law in Delaware, there is no requirement that
the Delaware operating/business account be maintained separately from the
operating/business account for practice in another jurisdiction. However, if a firm does
not maintain a separate operating/business account for the Delaware practice, the account
that the firm uses for the Delaware practice will be subject to audit under the LFCP Rules.

[7] Unidentifiable Funds under Rule 1.15(d)(12)(F) are funds in a lawyer or law firm’s
fiduciary account that cannot be reasonably documented as belonging to a client, former
client, third party, or the lawyer or law firm. A lawyer or law firm’s reasonable efforts to
identity the owner(s) of funds include a review of transaction records, client ledgers, case
files, and any other relevant fee records.

Unclaimed Funds under Rule 1.15(d)(12)(F) are funds in which a client, former client, or
third party appear to have an interest, but for which the interested party has not responded
to the lawyer or law firm’s reasonable efforts to return the funds. A lawyer or law firm’s



reasonable efforts to locate the owner(s) and return the funds include periodic
correspondence of the type contemplated by the lawyer or law firm’s relationship with
the client, former client, or third party owner of the funds. Should such correspondence
prove unsuccessful, a lawyer or law firm’s reasonable efforts include efforts similar to
those that would be undertaken when attempting to locate a person for service of process,
such as examinations of local telephone directories, courthouse records, voter registration
records, local tax records, motor vehicle records, or the use of consolidated online search
services that access such records. A greater outlay of time and expense may be warranted
when larger amounts of money are at issue.

[8] Rule 1.15(d)(12)(J) and (K) enumerate minimal accounting controls for client trust
accounts. They also enunciate the requirement that only a lawyer admitted to the practice
of law in Delaware or a person who is under the direct supervision of the lawyer shall be
the authorized signatory or authorize electronic transfers from a client trust account. While
it is permissible to grant limited nonlawyer access to a client trust account, such access
should be limited and closely monitored by the lawyer. The lawyer has a non-delegable
duty to protect and preserve the funds in a client trust account and can be disciplined for
failure to supervise subordinates who misappropriate client funds. See, Rules 5.1 and 5.3
of the Delaware Lawyers Rules of Professional Conduct.

[9] Authorized electronic transfers shall be limited to
(1) money required for payment to a client or third person on behalf of a client;

(2) expenses properly incurred on behalf of a client, such as filing fees or payment to third
persons for services rendered in connection with the representation;

(3) money transferred to the lawyer for fees that are earned in connection with the
representation and are not in dispute; or

(4) money transferred from one client trust account to another client trust account.

[10] Some of the essential financial recordkeeping issues for lawyers under this Rule include
the following:

(a)Segregation of funds. Improper commingling occurs when the lawyer’s funds are deposited
in an account intended for the holding of client and third party funds, or when client funds are
deposited in an account intended for the holding of the lawyer’s funds. The only exception is
found in Rule 1.15(a), which allows a lawyer to maintain $2,000 of the lawyer’s funds in the
fiduciary account in order to cover possible bank service charges. Keeping an accurate
account of each client’s funds is more difficult if client funds are combined with the lawyer’s
own funds. The requirement of separate bank accounts for lawyer funds and non-lawyer funds,
with separate bookkeeping procedures for each, is intended to avoid commingling.



(b)Deposits of legal fees. Unearned legal fees are the property of the client until earned, and
therefore must be deposited into the lawyer’s fiduciary account. Legal fees must be withdrawn
from the fiduciary account and transferred to the operating or business account promptly upon
being earned, to avoid improper commingling. The monthly listing of client and third party
funds in the fiduciary account should therefore be carefully reviewed in order to determine
whether any earned legal fees remain in the account.

(c)Identity of property. The identity and location of client funds and other property must be
maintained at all times. Accordingly, every cash receipt and disbursement transaction in the
fiduciary account must be specifically identified by the name of the client or third party. If
financial books and records are maintained in the manner, the resultant control should ensure
that there are no unidentified funds in the lawyer’s possession.

(d)Disbursement of funds. Funds due to clients or third parties must be disbursed without
unnecessary delay. The monthly listing of client funds in the fiduciary account should
therefore be reviewed carefully in order to determine whether any balances due to clients or
third parties remain in the account.

(e)Negative balances. The disbursement of client or third party funds in an amount greater
than the amount being held for such client or third party results in a negative balance in the
fiduciary account. This should never occur when the proper controls are in place. However, if
a negative balance occurs by mistake or oversight, the lawyer must make a timely transfer of
funds from the operating account to the fiduciary account in order to cover the excess
disbursement and cure the negative balance. Such mistakes can be avoided by making certain
that the client balance sufficiently covers a potential disbursement prior to making the actual
disbursement.

(f) Reconciliations. Fiduciary account bank reconciliations must agree with the totals of client
balances held. Only by performing a reconciliation procedure will the lawyer be assured that
the cash balance in the fiduciary account exactly covers the balance of client and third party
funds that the lawyer is holding.

(g)Real estate accounts. Bank accounts used exclusively for real estate settlement transactions
are fiduciary accounts, and are therefore subject to the same recordkeeping requirements as
other such accounts, except that cash receipts and cash disbursements journals are not
required.

[11] lustrations of some of the accounting terms that lawyers need to be aware of, as used in
this Rule, include the following:

(a)Financial books and records include all paper documents or computer files in which
fiduciary and non-fiduciary transactions are individually recorded, balanced, reconciled, and
totaled. Such records include cash receipts and cash disbursements journals, general and
subsidiary journals, general ledger, periodic reports, monthly reconciliations, listings, and so
on.



(b)The cash receipts journal is a monthly listing of all deposits made during the month and
identified by date, source name, and amount, and in distribution columns, the nature of the
funds received, such as “fee income” or “advance from client,” and so on. Such a journal is
maintained for each bank account.

(c)The cash disbursements journal is a listing of all check payments made during the month
and identified by date, payee name, check number, and amount, and in distribution columns,
the nature of funds disbursed, such as “rent” or “payroll,”and so on. Such a journal is
maintained for each bank account. Cash receipts and cash disbursement records may be
maintained in one consolidated journal.

(d)Totals and balances refer to the procedures that the lawyer needs to perform when using a
manual system for accounting purposes, in order to ensure that the totals in the monthly cash
receipts and cash disbursements journal are correct. The cash and distribution columns must
be added up for each month, then the total cash received or disbursed must be compared with
the total of all of the distribution columns.

(e) The ending check register balance is the accumulated net cash balance of all deposits, check
payments, and adjustments for each bank account. This balance will not normally agree with
the bank balance appearing on the end-of-month bank statement because deposits and checks
may not clear with the bank until the next statement period. This is why a reconciliation is
necessary.

(f) The reconciled monthly cash balance is the bank balance conformed to the check register
balance by taking into account the items recorded in the check register which have not cleared

the bank. For example:

Account balance, per bank statement $2,000.00

Add—deposits in transit (deposits in check | $1,5000.00
register that do not appear on bank

statement)

Less—outstanding checks (checks entered | ($1,800.00)
in check register that do not appear on bank

statement)

Reconciled cash balance $1,700.00

(g)The general ledger is a record in which all of a lawyer’s transactions are recorded and
grouped by type, such as cash received, cash disbursed, fee income, funds due to clients, and
so on. Each type of transaction recorded in the general ledger is also summarized as an



aggregate balance. For example, the ledger shows cash balances for each bank account which
represent the accumulation of the beginning balance, all of the deposits in the period, and all
of the checks issued in the period.

(h)The subsidiary ledger is the list of transactions shown by each individual client or third
party, with the individual balances of each (as contrasted to the general ledger, which lists the
total balances in an aggregate amount “due to clients”). The total of all of the individual client
and third party balances in the subsidiary ledger should agree with the total account balance
in the general ledger.

(1) A variance occurs in a reconciliation procedure when two figures which should agree do
not in fact agree. For example, a variance occurs when the bank reconciliation in a fiduciary
account does not agree with the total of client and third party funds that the lawyer is actually
holding.

[12] Accrued interest on client and other funds in a lawyer’s possession is not the property of
the lawyer, but is generally considered to be the property of the owner of the principal. An
exception to this legal principle relates to nominal amounts of interest on principal. A lawyer
must reasonably determine if the transactional or other costs of tracking and transferring such
interest to the owners of the principal are greater than the amount of the interest itself. The
lawyer’s proper determination along these lines will result in the lawyer’s depositing of
fiduciary funds into an interest-bearing account for the benefit of the owners of the principal,
or into a pooled interest-bearing account. If funds are deposited into a pooled account, the
interest is to be transferred (with some exception) to the Delaware Bar

Foundation pursuant to the Supreme Court’s Interest On Lawyer Trust Accounts Program
(“IOLTA”).

[13] Implicit in the principles underlying Rule 1.15 is the strict prohibition against the
misappropriation of client or third party funds. Misappropriation of fiduciary funds is clearly
a violation of the lawyer’s obligation to safeguard client and other funds. Moreover,
intentional or knowing misappropriation may also be a violation Rule 8.4(b) (criminal conduct
in the form of theft) and Rule 8.4(c) (general dishonest or deceptive conduct). Intentional or
knowing misappropriation is considered to be one of the most serious acts of professional
misconduct in which a lawyer can engage, and typically results in severe disciplinary
sanctions.

[14] Misappropriation includes any unauthorized taking by a lawyer of client or other
property, even for benign reasons or where there is an intent to replenish such funds. Although
misappropriation by mistake, neglect, or recklessness is not as serious as intentional or
knowing misappropriation, it can nevertheless result in severe disciplinary sanctions. See, e.g.
Matter of Figliola, Del. Supr., 652 A.2d 1071, 1076-78 (1995).



