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NATURE OF PROCEEDINGS
This is the Plaintiff-Appellants’ opening brief on appeal of a trial ruling that
granted Defendant-Appellees’ motion to alter the judgment by reducing the jury’s
verdict for past and future medical expenses to the extent of write-offs attributable
to Medicaid reimbursement rates for the health-care provider and thereby deny
application of the collateral source rule in cases involving Medicaid in Jennifer L.
Smith and Edward Smith v. Delaine Mahoney, Nicole Marie Richards, and Theophil
M. Hollis, C.A. No. N12C-10-046 MMJ.
The case at bar is a personal injury action stemming from two motor vehicle
collisions. The case was heard in Superior Court by a jury, which reached a verdict
on June 3, 2015. The motion to alter or amend the judgment was made June 17,
2015. The Superior Court issued its decision granting that motion, in part, on
November 20, 2015.

1

SUMMARY OF ARGUMENT
1.

In Stayton v. Delaware Health Corp., 117 A.3d 521, 527 (Del. 2015),

this Court reaffirmed Delaware’s longstanding commitment to the collateral source
rule, carving out a narrow exception for medical care expenses written off by
Medicare, because the write-off of certain medical expenses were not a benefit
conferred on plaintiffs in the form of gratuitous services. Medicaid, however,
operates differently from Medicare and permits a provider to recover full payment
for the medical services from the proceeds of a lawsuit, thereby satisfying the
criterion that the Stayton Court held appropriate for applying the collateral source
rule when the provider opts for the reduced Medicaid payment instead.
2.

Use of the Medicaid lien as dispositive of the value of medical services

runs afoul of the Delaware Constitution’s jury-trial and due-process guarantees, as
well as the federal Medicaid statute’s equal-access requirement, that the value of
medical services be the same for a Medicaid patient as it is for a non-Medicaid
patient.
3.

Because Medicaid is an insurance program for the financially needy,

and abrogation of the collateral source rule in these instances will render it
uneconomic to bring a lawsuit in the first place, the failure to apply the collateral
source rule here impermissibly burdens access to the courts, as guaranteed by the
Delaware Constitution.

2

STATEMENT OF FACTS
On October 5, 2010, Plaintiff Jennifer Smith, then working as a dental
assistant, 1 was injured when her car was struck from behind as she was waiting at a
red light by Defendant Delanie Mahoney. A short time later, on January 6, 2011,
Smith was the unfortunate victim of a second collision, this time with Defendant
Nicole Marie Richards. Smith’s combined injuries were sufficiently extensive and
painful that she could no longer work. Because of the level of her income at the time
of the accidents, Smith was enrolled in Medicaid. 2 Smith’s doctor originally opted
to be paid out of the recovery from Smith’s tort action, but later decided that he
wanted more immediate payment and billed Medicaid, believing that the write-off
he accepted would inure to Smith’s benefit. 3 Subsequently, for her treatment paid
by Medicaid, Medicaid asserted a lien of $5,197.71 on any third-party recovery
Smith obtained.

1

App. A-27; App. A-32.

2

The opinion below would appear to suggest that Smith was unemployed and not paying
Medicaid taxes by simply stating that Smith was enrolled in Medicaid “at the time of the motor
vehicle accidents.” Court Opinion 2 (Docket Entry 78) (attached in addendum). In fact,
regulations issued by the Delaware Health and Social Services Division of Medicaid & Medical
Assistance, provide, “In general, if your household income is at or below the current 100% Federal
Poverty Level for your household size, your family is likely to be eligible for Medicaid.” State of
Delaware, Frequently Asked Questions About Medicaid and Medical Assistance, Eligibility,
http://www.dhss.delaware.gov/dhss/dmma/faqs.html#q4 (last visited Feb. 22, 2016). For a
household of two, that income level is $15,730 annually. See id.
No evidence in the record contradicts Smith’s deposition that she was working as a dental
assistant at Jolly Smiles at the time of the two collisions.
3

App. A-36.

3

Smith brought suit against both defendants. Mahoney and Richards joined in
a motion in limine to limit plaintiff’s past medical expenses and strike further
medical expenses, arguing for an extension of the Superior Court’s decision in
Stayton v. Delaware Health Corp., 2014 WL 4782997 (Del. Super. Ct. Sept. 24,
2014). The motion was denied.
After trial, the jury returned a favorable verdict for Smith on June 3, 2015,
finding that compensation for her past medical expenses should be $24,911,
compensation for pain and suffering $15,000, and compensation for future medical
expenses $10,000. On June 17, 2015, Mahoney filed a motion to alter the judgment
by lowering the awards for past and future medical expenses based on Medicaid
write-offs, this time seeking an extension of this Court’s decision in Stayton v.
Delaware Health Corp., 117 A.3d 521, 527 (Del. 2015), and asking that the
collateral source rule not apply to medical expenses discounted due to Medicaid.
App. A-18-24. The motion was granted, so that $19,713.29 was deducted from the
jury’s determination of past medical expenses, leaving only $5,197.71 for those
expenses, the amount of Medicaid’s lien against any third-party recovery. This
timely appeal followed.

4

ARGUMENT
I.

THE SUPERIOR COURT ERRED WHEN IT AMENDED THE
JUDGMENT AGAINST DEFENDANT TO REDUCE PLAINTIFF’S
RECOVERY OF THE REASONABLE VALUE OF PAST MEDICAL
SERVICES TO THE AMOUNT PAID BY MEDICAID FOR THOSE
SERVICES ON THE BASIS OF STAYTON.
A.

Question Presented

Does the collateral source rule apply to write-offs required by Medicaid when
Medicaid reimburses a health care provider for services for which a tortfeasor is
responsible? Plaintiff raised this issue in Plaintiff Smith’s Answering Brief in
Opposition to Defendant Mahoney’s Motion to Alter or Amend the Judgment 9-19;
and in Oral Argument on the Motion to Alter or Amend, Oct. 8, 2015 (A-59-64,
A67-68).
B.

Scope of Review

Application of the collateral source rule is a question of law subject to de novo
review. Miller v. State Farm Mut. Auto. Ins. Co., 993 A.2d 1049, 1053 (Del. 2010).
C.

Merits of Argument
1.

Stayton does not require exclusion of Medicaid write-offs
from the Collateral Source Rule.
a.

This Court has retained the Collateral Source Rule.

The common law collateral source rule is “firmly embedded” in Delaware law
and dictates that “a tortfeasor cannot reduce its damages because of payments or
compensation received by the injured person from an independent source.” Stayton
v. Delaware Health Corp., 117 A.3d 521, 527 (Del. 2015) (quoting Mitchell v.
5

Haldar, 883 A.2d 32, 38 (Del. 2005)). Under the rule, a plaintiff may recover
damages from a tortfeasor for the reasonable value of medical services, even if the
plaintiff has received complete recompense for those services from a source other
than the tortfeasor. Onusko v. Kerr, 880 A.2d 1022, 1024 (Del. 2005); Mitchell, 883
A.2d at 38.
When this Court officially recognized the rule more than fifty years ago, it
found the rule “predicated upon the theory that a tortfeasor has no interest in . . .
monies received by the injured person from sources unconnected with the
defendant.” Yarrington v. Thornburg, 205 A.2d 1, 2 (Del. 1964). Instead, those
payments inure to the benefit of the plaintiff rather than the tortfeasor. Mitchell, 883
A.2d at 38. See, e.g., Miller, 993 A.2d at 1053 (“Because State Farm contributed
nothing to the fund that created the collateral source and had no interest in that fund,
State Farm should not have been allowed to benefit from it.”).
Stayton reaffirmed Delaware’s adherence to the collateral source rule and
restated the importance of the policy underlying the rule, which is “based on the
quasi-punitive nature of tort law liability,” and does not allow “a windfall [to] a
defendant who escapes, in whole or in part, liability for his wrong,” but instead
“favors the victim of the wrong rather than the wrongdoer.” 117 A.3d at 527 (quoting

6

Mitchell, 883 A.2d at 38). 4 Cf. McDermott, Inc. v. AmClyde, 511 U.S. 202, 219
(1994) (collateral source rule reflects the policy that “making tortfeasors pay for the
damage they cause can be more important than preventing overcompensation.”)
(footnote omitted).
This Court in Stayton also reaffirmed the proposition that the collateral source
rule applies not only to payments to the plaintiff, but also to a write-off of medical
expenses by a health care provider. Thus, the Court reaffirmed its holding in
Mitchell that allowed plaintiff to recover reasonable medical expenses, despite the
fact that the provider had agreed with plaintiff’s employer-provided Blue Cross
health insurance plan to accept a lower amount as payment in full. Stayton, 117
A.3d at 529-30.
2.

In Stayton, this court excluded Medicare write-offs because
they are not “benefits conferred by providers on injured
parties.”

In Stayton, this Court determined that write-offs accepted by Medicare
providers do not stand on the same footing as write-offs accepted by providers who

4

The Restatement of Torts instructs that “the law of torts, which was once scarcely
separable from the criminal law, has within it elements of punishment or deterrence.” Restatement
(Second) of Torts § 901, cmt. c (1979). See also Guido Calabresi, The Costs of Accidents 68-129
(1970) (safety is increased both by the “specific deterrence” of government regulation and the
“general deterrence” of tort liability); Gary T. Schwartz, Deterrence and Punishment in the
Common Law of Punitive Damages, 56 S. Cal. L. Rev. 133, 137 (1982) (“There is now a rich body
of academic literature supporting the view that a primary purpose of tort liability rules is to
discourage inappropriate behavior.”). If upheld, the ruling would have taxpayers and Medicaid
subsidize negligent misconduct by shielding defendants from the responsibility they would
otherwise bear for the injuries they have caused.

7

have agreed with a patient’s private insurer, as in Mitchell, or with the patient
himself, as in Onusko v. Kerr, 880 A.2d 1022 (Del. 2005). The basis for the Court’s
distinction supports application of the collateral source rule to Medicaid write-offs.
Both Medicare and Medicaid are, of course, government programs, but differ
in salient respects. Still, Medicare’s governmental status was not an element in
Stayton’s reasoning. Nor did the Court attach any significance to the fact that the
plaintiff did, or did not, give consideration in exchange for the collateral source
payment. In fact, the Court expressly rejected the proposition that the collateral
source rule applies only to payments for which the plaintiff has paid consideration.
Stayton, 117 A.3d at 529 n.37. Indeed, Medicare “is largely funded through taxes
paid by employers and employees under the Federal Insurance Contributions Act,”
which are closely analogous to insurance premiums. Id. at 523-24.
Although the deep discounts made possible by Medicare’s leverage gave the
Court “pause,” id. at 530, its existence does not constitute a limiting principle, nor
does it necessarily distinguish Medicare or Medicaid from private insurers who may
also be able to negotiate deep discounts. In fact, Delaware is among the states that
have “applied the collateral source rule to provider write-offs as it has to third party
payments,” id. at 529, as “benefits conferred on plaintiffs by providers.” Id. at 527.
Nevertheless, this Court exempted Medicare write-offs from this approach because
Medicare providers have no choice but to accept those write-offs, making the

8

discounts something other than “‘benefits conferred on the injured party’” by
providers. Id. (quoting Restatement (Second) of Torts § 920A(2) & cmt. c(3)).
As this Court pointed out, participating providers in Medicare must agree to
certain conditions. Id. at 524 n.5 (citing 42 U.S.C. § 1395cc(a)(1)). Among the
conditions spelled out in the statute is the requirement “not to charge . . . any
individual or any other person for items or services for which such individual is
entitled to have payment made under this subchapter.” 42 U.S.C. § 1395cc(a)(1)(A)
(emphasis added). Thus, the Court concluded, if an individual is entitled to Medicare
payment for health care services, “[t]he provider cannot seek reimbursement for its
medical services from anyone other than Medicare.” 117 A.3d at 524. 5 In fact, this
Court emphasized, “[t]he $3,421,246.94 that Stayton’s healthcare providers wrote
off was paid by no one.” Id. at 531.
Moreover, the Court noted, “[b]eneficiary participation [in Medicare] is
involuntary.” Id. at 524. Medicare enrollees cannot “opt out” of the program to
strike a different bargain with physicians or hospitals. Under these conditions,
acceptance of the compulsory Medicare reimbursement cannot be the result of either
a bargain with the patient or an outright gift conferred upon the patient by the

5

Although Appellant does not challenge this Court’s decision in Stayton, this Court’s
interpretation of 42 U.S.C. § 1395cc(a)(1)(A) is open to question. See Am. Hosp. Ass’n v. Sullivan,
1990 WL 274639, at *13 (D.D.C. May 24, 1990) (invalidating regulation prohibiting providers
from seeking payment from liability insurer); and infra p. 15-16 & fn. 7.

9

provider. It is simply the price fixed by the federal government for its own purposes,
resulting in a benefit “conferred on federal taxpayers,” id. at 531, but not on patients.
3.

Medicaid, unlike Medicare, permits health care providers to
bargain with and confer benefits on patients.

On this crucial point, Medicaid differs dramatically from Medicare. 6
Acceptance of Medicaid reimbursements is not compulsory for providers treating
Medicaid-eligible patients.

Providers can instead pursue payment from the

tortfeasor responsible for the patient’s injury, or accept the patient’s commitment to
pay the provider out of an anticipated verdict or settlement. In that case, the provider
is not limited to the discounted reimbursement provided by Medicaid but can obtain
a full reasonable fee for services rendered. Consequently, if the provider chooses
instead to file for Medicaid reimbursement, foregoing a claim against the tort
recovery and accepting a lesser reimbursement, the action represents a “benefit[]
conferred on plaintiffs by providers, in the form of services gratuitously rendered at
a price below the standard rate,” which this Court has declared is the standard for
application of the collateral source rule. 117 A.3d at 527 & n.30.
It is true that a provider who submits a bill to Medicaid must accept the

6

Medicaid is funded by both the federal government and the state and is administered in
Delaware by the Department of Health and Social Services (“DHSS”). 16 Del. Admin. C. § 13330.
Enrollment is voluntary, and eligibility is generally based on income and resources. Id. at § 14100.
Qualifying individuals must apply and be accepted, id. at § 14100.5, and must reapply every 12
months to remain eligible. Id. at § 14100.6. A Medicaid recipient may become ineligible for a
number of reasons, including receipt of income greater than the qualifying maximum. Id. at §
14660.

10

program’s reimbursement as payment in full, 42 C.F.R. § 411.35, but the provider is
not required to submit that bill to Medicaid. First, there is no obligation to accept
Medicaid patients. See, e.g., Pee Dee Health Care, P.A. v. Sanford, 509 F.3d 204,
207 (4th Cir. 2007); Minn. Ass’n of Health Care v. Minn. Dep’t of Pub. Welfare, 742
F.2d 442, 446 (8th Cir. 1984) (despite the strong financial inducement for nursing
homes to accept Medicaid patients, participation in the Medicaid program is
nonetheless voluntary); cf. Gorka v. Sullivan, 671 N.E.2d 122, 132-33 (Ind. Ct. App.
1996) (denying challenge to reimbursement rates to providers of transportation of
Medicaid patients because “the Providers’ acceptance of the Medicaid contract is
voluntary.”). Even if a medical facility accepts Medicaid patients, that facility does
not have to accept all such patients. See Barney v. Holzer Clinic, Ltd., 110 F.3d
1207, 1211 (6th Cir. 1997); Harrison v. Rogers, 2008 WL 1816464, at *3 (D.S.C.
Apr. 22, 2008).
Second, unlike the issue this court found with Medicare, a Medicaid provider
is not prohibited from “seek[ing] reimbursement for its medical services from
anyone other than” Medicaid. For example, in Spectrum Health Continuing Care
Group v. Anna Marie Bowling Irrecoverable Trust Dated June 27, 2002, 410 F.3d
304 (6th Cir. 2005), Spectrum provided Bowling with medical care for which it
billed Medicaid and received $101,021. The Sixth Circuit held that Spectrum was
not entitled to seek further payments out of Bowling’s tort recovery because:
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Spectrum was not required to seek payment from
Medicaid; instead, Spectrum could have provided its
services in exchange for enforcing its lien, which was the
original agreement between the parties. Having chosen to
accept payment from Medicaid however, Spectrum
abandoned all rights to further recovery of its customary
fee from the lien. . . . By accepting the Medicaid payment,
the service provider accepts the terms of the contract—
specifically that the Medicaid amount is payment in full.
Id. at 315 (emphasis in original) (citing 42 U.S.C. § 1396a(a)(25)(C); and 42 C.F.R.
§ 447.15).
The Seventh Circuit has further explained, the Medicaid statute obligates state
agencies “to vigorously pursue any third party who might bear some legal
responsibility for footing the bill” so that the “government itself [is] not be stuck
paying medical bills when another source is available.” Evanston Hosp. v. Hauck,
1 F.3d 540, 543 (7th Cir. 1993). If providers want to have the opportunity to pursue
full reimbursement from third parties, they merely need “not take Medicaid money
in the first instance.” Id. The crucial aspect, for this Court’s purposes in this case,
is the element of choice. That is, a doctor treating an accident victim who is
Medicaid-eligible can choose to pursue payment from the proceeds of a tort action,
which may constitute full payment for the provider. Or, the provider can file for
reimbursement from Medicaid, for a smaller but quicker payment, thereby
conferring a benefit on the patient.
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4.

Attorney letters of protection create the opportunity for
Medicaid providers to confer a benefit on their patients.

A right to seek payment from the proceeds of a personal injury action can
offer the provider greater payment for services, even while the option of seeking
payment through Medicaid remains a back-up means of compensation. Patients who
have a viable personal injury cause of action possess an asset that can provide
payment for medical services, allowing the patient and provider to strike a bargain.
To take advantage of this ability to bargain, a medical lien on an anticipated
tort recovery can assist injured patients in obtaining medical care while aiding
providers in obtaining greater compensation for their services. Caroline C. Pace,
Tort Recovery for Medicare Beneficiaries: Procedures, Pitfalls and Potential
Values, 49 APR Hous. Law. 24, 27 (2012); cf. Am. Family Mut. Ins. Co. v. Ward,
774 S.W.2d 135, 137 (Mo. 1989) (en banc) (“If a hospital meets certain requirements
and follows certain procedures it can obtain a lien on the personal injury claims of
its patients.”).
Another means to this end is the “letter of protection,” an agreement between
the personal injury attorney and the provider. Pace, at 27. Consequently, as a federal
appellate court has recently remarked, “the practice of offering a personal guarantee
for payment from litigation proceeds or placing a lien on potential litigation proceeds
is not uncommon.” Taylor v. Cottrell, Inc., 795 F.3d 813, 819-20 (8th Cir. 2015).
The letter of protection deserves consideration as a means of both increasing
13

access to medical services for the needy and allowing health care providers to obtain
sufficient payment for services rendered to meet their payroll and keep the lights on.
As described by the Connecticut Bar Association Committee on Professional Ethics,
A letter of protection, as we shall discuss it, is a letter
written by a lawyer—acting in the course of representing
a client—to a provider of goods and services to or for the
benefit of that client in which the lawyer undertakes to pay
the provider for those goods and services out of funds the
lawyer anticipates receiving for the client. Typically, the
provider is a professional (e.g., a physician) . . . .
Typically, too, the funds from which payment is promised
are funds anticipated from either settlement of the
litigation or judgment in the case.
Conn. Bar Ass’n Comm. on Prof. Ethics, Informal Opinion No. 95-18, Letters
of Protection, 1995 WL 389628, at *1 (May 1, 1995).
The New Mexico Supreme Court described a letter of protection as:
[A] document by which a lawyer notifies a medical vendor
that payment will be made when the case is settled or
judgment is obtained. This is a common practice by which
lawyers representing personal injury plaintiffs ensure
clients will receive necessary medical treatment, even if
unable to pay until the case is concluded.
In re Moore, 4 P.3d 664, 666 n.1 (N.M 2000). See also Advantage Physical Therapy,
Inc. v. Cruse, 165 S.W.3d 21, 25-26 (Tex. Ct. App. 2005) (“Letters of protection are
sometimes used by attorneys in personal injury litigation to guarantee payment to
healthcare providers from the proceeds of any future recovery.”); Yorgan v. Durkin,
715 N.W.2d 160, 165 (Wis. 2006) (Letters of protection are “a common practice by
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which lawyers representing personal injury plaintiffs ensure clients will receive
necessary medical treatment, even if unable to pay until the case is concluded.”); see
also Allstate Ins. Co. v. Receivable Fin. Co., 501 F.3d 398, 401 (5th Cir. 2007).
As the Delaware Trial Lawyers Association has informed this Court: “In a
typical personal injury case it is not unusual for a medical provider to accept a letter
of protection which allows for the provider to provide services so long as the insured
agrees to pay the provider out of any third party recovery.” Br. of Amicus Curiae
Del. Trial Lawyers Ass’n, State Farm Mut. Auto. Ins. Co. v. Davis, 80 A.3d 628
(Del. 2013) (No. 10-2013), 2013 WL 1566881, at *4. See also CBA Collection
Servs., Ltd. v. Potter, Crosse & Leonard, P.A., 1996 WL 527214, at *2-3 (Del.
Super. Ct. Aug. 14, 1996), aff’d, 687 A.2d 194 (Del. 1996).
The primary appeal of such letters to health care providers is that they create
contractual responsibility on the part of the attorney for paying the provider, beyond
the obligation of the patient who, typically, already lacks insurance or other
resources. State Farm Mut. Ins. Co. v. St. Joseph’s Hosp., 489 P.2d 837, 842 (Ariz.
1971); Dahar v. Grzandziel, 599 A.2d 217 (Pa. Super. Ct. 1991). Craig Klausing,
Letters of Protection: Keeping Your Client’s Promise, Minn. Lawyer, Mar. 19, 2001.
The fact that the provider has the option of seeking payment from the
tortfeasor’s liability insurer distinguishes the Medicaid write-off from the
compulsory write-off by a Medicare provider who “cannot seek reimbursement for
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its medical services from anyone other than Medicare.” Stayton, 117 A.3d at 524. 7
The provider and patient can therefore strike an accommodation. The provider can
agree to accept a larger payment out of the proceeds of the tort action. Or, the
provider might agree to bill Medicaid and accept the more immediate, but smaller
reimbursement.

In such cases, a provider’s acceptance can truly be deemed a

“benefit[] conferred on plaintiffs by providers, in the form of services gratuitously
rendered at a price below the standard rate,” id. at 527, or “benefits bargained for by
the patient.” Id. at 530.

7

The Slayton Court’s understanding of Medicare may not be accurate. After the Health
Care Financing Administration (“HCFA”) issued regulations interpreting 42 U.S.C.
§ 1395cc(a)(1), as prohibiting providers who provide services to Medicare-eligible individ ua ls
from seeking payment from “any other person,” two federal district courts held that the regulatio n
was an incorrect interpretation of the statute and therefore invalid. Sullivan, 1990 WL 274639, at
*13 (enjoining HCFA regulations that “limit the statutory right of Medicare providers to recover
directly from liability insurers when the liability insurer is a primary payer who will pay
promptly”); Or. Ass’n of Hospitals v. Bowen, 708 F. Supp. 1135, 1141 (D. Or. 1989) (“HCFA has
no authority under the statute to prevent [a Medicare provider] from recovering its actual charges
from a liability insurer who is available to pay promptly.”). In response, HCFA has modified its
regulations:
In light of the AHA decision, we are continuing the policy which we
stipulated during the AHA case with respect to all providers and
suppliers (including physicians); that is, we are allowing them to bill
liability insurance insurers or assert or maintain liens on a
beneficiary’s liability insurance settlement rather than billing
Medicare.
68 Fed. Reg. 43940 (Jul. 25, 2003). The agency subsequently clarified its regulations to provide
that a provider may recover from amounts paid or payable by a liability insurer:
If this amount exceeds the amount payable by Medicare (without
regard to deductible or coinsurance), the provider or supplier may
retain the primary payment in full without violating the terms of the
provider agreement or the conditions of assignment.
42 C.F.R. § 411.35(c)(1). See also Joiner v. Med. Ctr. E., Inc., 709 So. 2d 1209, 1221 (Ala. 1998)
(upholding the agency’s actions following Sullivan and Bowen).

16

The Chief Justice, in his Stayton concurrence, noted that the Medicare writeoffs in that case short-changed the provider. Id. at 536 (Strine, C.J., concurring).
That concern is absent with respect to Medicaid write-offs. Health care providers
are fully capable of seeking payment from the tortfeasor or the tortfeasor’s liability
insurer for the full amount of their bill for services rendered. The provider may do
so by obtaining a medical lien on the proceeds of plaintiff’s personal injury action
or by accepting a letter of protection from the plaintiff’s attorney promising to pay
the provider out of such proceeds.
Plainly, Medicaid permits providers to seek full payment from successful
plaintiffs, tortfeasors and their insurers. If a provider agrees to bill Medicaid instead
and write-off a portion of the bill, that benefit is voluntarily conferred on the patient
by the provider. It should be protected by the collateral source rule just as with
private insurance and not diverted to the benefit of the tortfeasor.
5.

Plaintiff’s provider in this case conferred a benefit on
plaintiff in the form of services gratuitously rendered at a
price below the standard rate.

Even if this Court should determine that the collateral source rule does not
apply to write-offs by Medicaid providers generally, the collateral source rule should
nonetheless apply in this case. The circumstances in this case closely track those in
Onusko and satisfy Stayton’s test for application of the collateral source rule.
In Onusko, the physical therapist who treated the plaintiff voluntarily reduced
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the price of treatment sessions from $534 to $282 to encourage the plaintiff to pay
cash. 880 A.2d at 1024. Stayton reaffirmed application of the collateral source rule
there as “benefits conferred on plaintiffs by providers, in the form of services
gratuitously rendered at a price below the standard rate.” 117 A.3d at 527 & n.30.
In this case, Smith’s treating physician, Dr. Grossinger, proposed, and Smith
agreed, that in lieu of immediate payment for services rendered, Smith would grant
a medical lien against any verdict or settlement arising out of her accidents. See
App. A-38. Such liens may be created under the common law and in many states
are recognized by statute. See generally, Annot., Zitter, Jay M., Physicians’ and
Surgeons’ Liens, 39 A.L.R.5th 787 (1996). The letter executed by Smith also
instructed her attorney to pay Dr. Grossinger out of the proceeds of any judgment or
settlement before distributing any proceeds to her. In that respect, the letter served
much the same function as a letter of protection.
The lien allowed Ms. Smith to obtain the prompt medical treatment she
needed and allowed Dr. Grossinger to obtain payment of his full bill of nearly
$25,000 from her settlement rather than the roughly $5,000 available from Medicaid.
See A-40-45. As Dr. Grossinger explained, Medicaid reimbursements are so low
that his practice could not continue if he billed Medicaid for all his patients. App.
A-36.
Sometime thereafter, Dr. Grossinger decided to bill Medicaid for Ms. Smith’s
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treatment, relinquishing any right to collect full payment under the lien and
conferring a benefit on Ms. Smith. Id. Dr. Grossinger thus accepted a lower
payment than he could otherwise have demanded and wrote off the difference. That
reduction was effectively a gratuitous benefit to Ms. Smith, who Dr. Grossinger
expected could retain a larger portion of her tort recovery after repaying Medicaid.
Id. Stayton’s basis for excepting Medicare write-offs from the collateral source
rule—that they are not “benefits conferred on plaintiffs by providers”—clearly does
not apply to this write-off by Dr. Grossinger. Instead, the reduction more closely
resembles the action by the provider in Onusko, who voluntarily reduced the price
of treatment. 8
Similarly, Plaintiff Smith should be permitted to claim the entire amount of
her medical bills, which she would have been obligated to pay out of the proceeds
of her personal injury action, but for the deal she struck with her provider and the
benefit conferred by Dr. Grossinger.
In sum, Medicaid write-offs generally, and in this case in particular, do not
present the situation that compelled this Court to abrogate application of the
collateral source rule to Medicare write-offs. Stayton’s holding with respect to
Medicare should not be extended to Medicaid.

8

It is worth noting that Grossinger pointedly observed that providers are unlikely to confer
such benefits on their indigent patients if the dollars saved are diverted to the benefit of the
wrongdoer. App. A-36.
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II.

FAILURE TO APPLY THE COLLATERAL SOURCE RULE IN THIS
CASE VIOLATES THE INTERRELATED RIGHTS TO A JURY
TRIAL AND DUE PROCESS.
A.

Question Presented

Does taking the damages determination away from the jury, imposing a
conclusive presumption on the value of medical services based on the bill actually
paid, and rendering cases involving Medicaid-eligible patients outside the collateral
source rule violate the rights to a jury trial, and due process, as guaranteed by the
Delaware Constitution? Plaintiff raised this issue in Plaintiff Smith’s Answering
Brief in Opposition to Defendant Mahoney’s Motion to Alter or Amend the
Judgment 21-23; and in Oral Argument on the Motion to Alter of Amend, Oct. 8,
2016 (A-62).
B.

Scope of Review

Claims alleging the infringement of a constitutionally protected right are
reviewed de novo. Capano v. State, 781 A.2d 556, 607 (Del. 2001).
C.

Merits of Argument
1.

Taking the damages decision from the jury violates the right
to trial by jury.

Article I, section 4 of the Delaware Constitution provides that “[t]rial by jury
shall be as heretofore.” The jury-trial right has a special significance in the state’s
constitutional hierarchy. From the beginning, Delaware adopted “an unambiguous
expression of its intention to perpetuate the right to trial by jury, as it had existed at
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common law, for its citizens.” Claudio v. State, 585 A.2d 1278, 1291 (Del. 1991).
The steadfast and simple language of the amendment through three successive state
constitutions “demonstrates an unambiguous intention to equate Delaware’s
constitutional right to trial by jury with the common law characteristics of that right.”
Id. at 1298. The collateral source rule is of common law origin. Restatement
(Second) of Torts § 920A cmt. d. See also The Propeller Monticello v. Mollison, 58
U.S. (17 How.) 152, 155 (1854) (citing Yates v. Whyte, 4 Bing. N. C. 272 (1838);
Phillips on Insurance 2163; Abbott on Shipping 318) (“This is a doctrine well
established at common law and received in courts of admiralty.”). Yates states that
the “point has been decided ever since the time of Lord Hardwicke.” 4 Bing. N.C.
at 283 (Park, J.). Lord Hardwicke served as Lord Chancellor of England from 17371756. Wikipedia, Philip Yorke, 1st Earl of Hardwicke, https://en.wikipedia.org/
wiki/Philip_Yorke,_1st_Earl_of_Hardwicke (last visited Feb. 22, 2016). Thus, the
collateral source rule was established in the common law prior to the first iteration
of the Delaware Constitution.
Moreover, one of the constitutionally preserved characteristics of the jury
from the common law is that the jury, as trier of fact, assesses damages.
Longstanding precedent establishes that the determination of compensatory
damages “involves only a question of fact.” St. Louis, Iron Mountain & S. R. Co. v.
Craft, 237 U.S. 648, 661 (1915), cited with approval in Cooper Indus., Inc. v.
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Leatherman Tool Group, Inc., 532 U.S. 424, 437 (2001).
The United States Supreme Court has further recognized that juries have
always served as the “judges of damages” and that “overwhelming evidence”
establishes that “the consistent practice at common law was for juries to award
damages.” Feltner v. Columbia Pictures Television, 523 U.S. 340, 353 (1998). See
also Dimick v. Schiedt, 293 U.S. 474, 486 (1935) (a plaintiff “remain[s] entitled . . .
to have a jury properly determine the question of liability and the extent of the injury
by an assessment of damages. Both are questions of fact.”); Kennon v. Gilmer, 131
U.S. 22, 29-30 (1889) (a “court has no authority . . . in a case in which damages for
a tort have been assessed by a jury at an entire sum, . . . to enter an absolute judgment
for any other sum than that assessed by the jury [unless] the plaintiff elected to remit
the rest of the damages”). Any other approach, this Court has held, “would be
casting aside entirely the rules of procedure long followed in this country and
England of permitting a jury to determine the amount to which a plaintiff would be
entitled as damage for pain and suffering or other unliquidated damage based solely
upon the evidence submitted.” Henne v. Balick, 146 A.2d 394, 398 (Del. 1958). Cf.
Hetzel v. Prince William Cnty., 523 U.S. 208 (1998) (holding that a court may not
issue a remittitur without the offer of a new jury-trial, in order to preserve the
common-law prerogatives of the jury consistent with the federal jury-trial right).
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Although in Stayton, this Court stated that Medicare write-offs revealed
“several shortcomings to the jury approach,” it also recognized that “the amount
billed and the amount paid are both relevant to the question of the reasonable value
of medical services.” 117 A.3d at 533. Faced with conflicting tensions between
these two poles, it determined that, on balance, the “better course is to treat the
amount paid by Medicare as dispositive of the reasonable value of healthcare
provider services.” Id.
Plaintiff suggests, at least in the Medicaid context, that that course raises
serious problems at the juncture of the right to a jury trial and due process. If both
types of evidence are relevant to the “reasonable value of medical services,” if jurors
are the “judges of damages,” and if the jury trial right and due process forbid the
establishment of irrebuttable presumptions, 9 the proper amount of damages
representing the reasonable value of medical services may not be determined by a
court or imposed upon the jury without permitting rebuttal evidence in any case
where the right to a jury trial has been invoked.

9

See Craig v. State, 457 A.2d 755, 760 (Del. 1983) (“mandatory or conclus ive
presumption, that is, a presumption which makes it mandatory on the jury to find the presumed
fact from the proven fact, constitutionally invades the province of the jury”); Vlandis v. Kline, 412
U.S. 441, 452 (1973) (irrebuttable or conclusive presumption violates due process “when that
presumption is not necessarily or universally true, in fact, and when the State has reasonable
alternative means of making the crucial determination.”).
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2.

Due process considerations further compel allowing a jury to
decide the reasonable value of needed medical services.
a.

Due Process Guarantees equal recourse to the courts.

The constitutional mandate that damages be determined by the jury and not
by subsequent application of “dispositive” evidence by a court, see Hetzel, 523 U.S.
at 211, is further compelled by the due-process requirement that litigants have equal
recourse to the courts. As the Third Circuit observed:
If Delaware is to conform to the mandate of due process,
it cannot deny to some litigants, in cases derived from
common law actions, on the sole ground of wealth, the
right to trial by jury which the state’s own Constitution
erects as an essential component of a “meaningful
opportunity to be heard” for all such civil litigants.
Lecates v. Justice of Peace Court No. 4, 637 F.2d 898, 909 (3d Cir. 1980).
Because Medicaid is a program through which the federal government grants
funds to participating states to provide health care services to needy individuals, see
42 U.S.C. § 1396; Wilder v. Virginia Hosp. Ass’n, 496 U.S. 498, 502 (1990),
differential treatment on the basis of wealth in litigants’ “full access to [the judicial]
process raises grave problems for its legitimacy.” Boddie v. Connecticut, 401 U.S.
371, 376 (1971). For that reason, the Third Circuit held,
[h]aving granted civil [litigants] a constitutional right to a
jury trial, Delaware may not, consonant with due process,
make a [party’s] opportunity to enjoy the right dependent
on the amount of money he has.
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Lecates, 637 F.2d at 909. Creating a dispositive rule applicable to Medicaid-eligib le
patients, who, by definition, are financially needy, that does not apply to other
patients, runs afoul of this due-process principle.
b.

Federal law forbids differential treatment of Medicaid
patients.

The due-process unequal access prohibition complements Medicaid’s equalaccess requirement. The Medicaid Act requires that the state Medicaid plan assure
“that care and services are available under the plan at least to the extent that such
care and services are available to the general population in the geographic area” and
that medical assistance be made available in no lesser “amount, duration, or scope
than medical assistance made available to any other such individual.” 42 U.S.C. §§
1396a(30)(A), 1396(10)(B)(i).

This equal-access requirement assures that the

Medicaid write-off does not adversely affect the value of the medical care received
by a patient.
If the value of medical care for Medicaid patients must be the same as for nonMedicaid patients, the state whose implementing plan must reflect that federal
mandate cannot otherwise devalue the care. Abrogation of the collateral source rule
as applied to Medicaid patients does precisely that by differentiating the value of
identical care depending on the patient’s Medicaid status. Thus, preemptive federal
law coincides with the due-process prohibition on conclusive presumptions to forbid
use of a dispositive rule to render the value of medical services to be the amount
25

actually paid by Medicaid. Instead, federal law obliges the state to assure equal
value in the medical treatment of Medicaid patients with non-Medicaid patients and
suggests that the collateral source rule must apply to both equally.
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III.

ABROGATION OF THE COLATERAL SOURCE RULE IN THIS
AND SIMILAR CASES WILL CLOSE THE COURTHOUSE DOOR
TO INDIGENT PLAINTIFFS.
A.

Question Presented

Does abrogation of the collateral source rule as applied to cases like this one
unconstitutionally abridge the open courts guarantee of the Delaware Constitution?
Plaintiff raised this issue in Plaintiff Smith’s Answering Brief in Opposition to
Defendant Mahoney’s Motion to Alter or Amend the Judgment 25-26.
B.

Scope of Review

Claims alleging the infringement of a constitutionally protected right are
reviewed de novo. Capano v. State, 781 A.2d 556, 607 (Del. 2001).
C.

Merits of Argument
1.

The Open Courts Guarantee assures that access to the courts
will not be denied based on financial ability.

Article I, section 9 of the Delaware Constitution provides in pertinent part:
All courts shall be open; and every man for an injury done
him in his reputation, person, moveable or immovable
possessions, shall have remedy by the due course of law,
and justice administered according to the very right of the
cause and the law of the land, without sale, denial, or
unreasonable delay or expense.
This right, found in the constitutions of at least 37 other states, Helman v.
State, 784 A.2d 1058, 1071 (Del. 2001), comprises “one of the highest and most
essential privileges of citizenship.” Chambers v. Baltimore & Ohio R.R. Co., 207
U.S. 142, 148 (1907). Moreover, “it is the right conservative of all other rights, and
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lies at the foundation of orderly government.” Id. The provision derives from
Chapter 40 of Magna Carta, which also prohibited the sale, denial, or delay of
justice10 and was understood to comprise “a promise of full and equal justice for all.”
David Schuman, Oregon’s Remedy Guarantee: Article I, Section 10 of the Oregon
Constitution, 65 Or. L. Rev. 35, 39 (1986). Upon Magna Carta’s reissue in 1225,
Chapter 40 was combined with Chapter 39, the antecedent of our due process
guarantee, to form a new Chapter 29, a provision that indisputably had the most
significant impact on later American constitutional thinking. Hon. William C. Koch,
Jr., Reopening Tennessee’s Open Courts Clause: A Historical Reconsideration of
Article I, Section 17 of the Tennessee Constitution, 27 U. Mem. L. Rev. 333, 356,
350 (1997).
As construed by Sir Edward Coke, Chapter 29 embraced “the entire body of
the common law of the seventeenth century.” William S. McKechnie, Magna Carta,
A Commentary on the Great Charter of King John 178 (2d ed. 1914). Moreover,
Magna Carta expressly guaranteed that “every subject of this realm, for injury done
to him . . . by any other subject . . . without exception, may take his remedy by the
course of the law, and have justice, and right for the injury done to him, freely
without sale, fully without any denial, and speedily without delay.” 1 Edward Coke,

10

Magna Carta, ch. 40 (1215) (“To no one will we sell, to no one deny or delay right or

justice.”).
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The Second Part of the Institutes of the Laws of England *55 (London, E. & R.
Brooke 1797). See also Edward Corwin, The “Higher Law” Background of
American Constitutional Law, 42 Harv. L. Rev. 365, 393 (1929).
The jurisprudential seeds Coke planted in his writings found fertile soil in the
American colonies. See A.E. Dick Howard, The Road from Runnymede 119-25
(1968). Coke was “widely recognized by the American colonists ‘as the greatest
authority of his time on the laws of England.’” Payton v. New York, 445 U.S. 573,
594 (1980). His gloss on Magna Carta “was widely accepted and imported by early
American colonists who incorporated it into state constitutions.” Jennifer Friesen,
State Constitutional Law § 6.2(a), at 349 n.16 (1996). See also Smothers v. Gresham
Transfer Co., 23 P.3d 333, 340 (Or. 2001) (footnote omitted) (noting that “phrasing
of remedy clauses that now appear in the Bill of Rights of the Oregon Constitution
and 38 other states traces to Edward Coke’s commentary, first published in 1642”).
When America’s constitution writers read Magna Carta and adopted it in their state
constitutions, “they almost certainly understood it as Coke did.” Pac. Mut. Life Ins.
Co. v. Haslip, 499 U.S. 1, 29 (1991) (Scalia, J., concurring).
Of equal influence was Sir William Blackstone, who, emphasized that under
the common law and consistent with Magna Carta, “every Englishman” has the right
to “apply[] to the courts of justice for redress of injuries.” 1 William Blackstone,
Commentaries on the Laws of England 141 (1765). He added that, when the law
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recognized rights, such recognition would be “in vain” without “the remedial part of
the law that provides the methods for restoring those rights when they wrongfully
are withheld or invaded.” Smothers, 23 P.3d at 343 (characterizing 1 Blackstone,
Commentaries, at 56). The remedial “part” in common-law negligence claims is
found in compensatory damages, the objective of which is “to provide just and full
compensation to a plaintiff who suffers injury or loss by reason of the conduct of a
tortfeasor.” Maier v. Santucci, 697 A.2d 747, 749 (Del. 1997) (citation omitted).
This conception of open and accessible courts became an American birthright
and an article of faith that found expression in the nation’s seminal constitutional
decision:
The very essence of civil liberty certainly consists in the
right of every individual to claim the protection of the
laws, whenever he receives an injury. One of the first
duties of government is to afford that protection.
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).
Americans had a practical reason to find Coke’s and Blackstone’s writings
consistent with right and reason: their arguments provided a legal brief against the
“unconstitutional tax” imposed by the Stamp Act, which effectively closed the civil
courts because of the cost associated with obtaining stamps for legal filings. See
Laurence H. Tribe & Roger L. Pardieck, Indiana’s Medical Malpractice Reform, 31
Ind. L. Rev. 1089, 1090-92 (1998).
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Delaware’s embrace of this right makes it “the duty of the courts to afford a
remedy and redress for every substantial wrong.” Robb v. Penn. R.R. Co., 210 A.2d
709, 714 (1965). In addition, due process supplements that right by requiring, “at a
minimum, that absent a countervailing state interest of overriding significance,
persons forced to settle their claims of right and duty through the judicial process
must be given a meaningful opportunity to be heard.” Boddie, 401 U.S. at 377. See
also Logan v. Zimmerman Brush Co., 455 U.S. 422, 429 (1982) (“the Due Process
Clauses protect civil litigants who seek recourse in the courts, either as defendants
hoping to protect their property or as plaintiffs attempting to redress grievances”).
As in Boddie, which held that Connecticut could not impose a fee that blocked
access to civil judicial recourse to indigent plaintiffs, the vast majority of courts have
held that their open-courts guarantees prohibit unreasonable financial barriers to
court access. See, e.g., Cent. Appraisal Dist. v. Lall, 924 S.W.2d 686, 689 (Tex.
1996).
In this case, the Superior Court limited compensation for past medical
expenses to $5,198.71, the amount of the Medicaid lien, reduced from the jury’s
finding of $24,911. Court Op 10 (Docket Entry 78) (attached in addendum). Beyond
that, the court issued judgment on the jury’s verdict of $15,000 for pain and suffering
and $10,000 for future medical expenses, for a total of $30,198.71. With more than
a sixth of that total due to Medicaid as reimbursement for the medical expenses it
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covered, the Superior Court’s ruling would have Medicaid recipients in this situation
pursue a tort action for $25,000 in damages, less litigation costs and attorney fees,11
when non-Medicaid recipients in these precise circumstances would collect nearly
twice that amount because the insurance write-off would not be credited to the
tortfeasor.
2.

Limiting
the
recovery
of
Medicaid
patients
unconstitutionally burdens access to the courts and
undermines the deterrent effect of tort law and taxpayer
interests.

In order to be eligible for Medicaid assistance, patients must have very limited
incomes. As a result, their compensation claims for lost earnings when recovering
for injuries resulting from the conduct of a tortfeasor will always be small. The
result, as it was here, is that a successful lawsuit will result in a small verdict. Here
that verdict was barely $50,000. When reduced by the Medicaid write-off and then
further reduced by the Medicaid lien, costs and attorney fees, the total recovery is a
very small figure compared to the effort to achieve the result.
Because most people do not sue, 12 imposing an additional artificial limit on
recovery will render these lawsuits uneconomic to pursue and effectively burden the

11

As the California Supreme Court observed, a “plaintiff rarely actually receives full
compensation for his injuries as computed by the jury,” so the “collateral source rule partially
serves to compensate for the attorney’s share and does not actually render ‘double recovery’ for
the plaintiff.” Helfend v. S. Cal. Rapid Trans. Dist., 465 P.2d 61, 68 (Cal. 1970).
12

After surveying the empirical literature, Professor Richard Abel concluded that “[v]ast
numbers of accident victims fail to seek and thus to recover any compensation whatever.” Richard
L. Abel, The Real Tort Crisis—Too Few Claims, 48 Ohio St. L.J. 443, 467 (1987).
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right of access to the courts. The marginal utility of bringing a lawsuit, the success
of which is generally a fifty-fifty proposition, when costs are high and damages will
be limited, will remove incentives to sue. See generally, A. Mitchell Polinsky &
Daniel L. Rubinfeld, The Welfare Implications of Costly Litigation for the Level of
Liability, 17 J. Legal Stud. 151 (1988). When, as here, a plaintiff is likely to receive
such low compensation for bringing the lawsuit if the collateral source rule is not
applied, there will be little incentive to pursue the case, largely due to the imposition
of an additional cost: abrogation of the collateral source rule in cases involving
Medicaid patients. Imposition of that cost runs afoul of the promise contained in the
open courts guarantee, as much as the cost at issue in Boddie.
The result will also afflict society in two distinct ways. The disappearance of
a lawsuit that would otherwise be brought undermines the deterrence effect of tort
law. See Stayton, 117 A.3d at 527 (“a defendant who escapes, in whole or in part,
liability for his wrong enjoys a windfall.”). See also State Farm Mut. Auto. Ins. Co.
v. Nalbone, 569 A.2d 71, 73 (Del. 1989) (recognizing the collateral source rule’s
rule in the “deterrent and quasi-punitive functions of tort law.”); John C. P.
Goldberg, Twentieth-Century Tort Theory, 91 Geo. L.J. 513, 527 (2003) (“the
injured person is compensated by means of a payment that, because it comes from
the pocket of the antisocial actor, will deter such acts in the future.”). Thus, the
safety and deterrence purpose of lawsuits will be lost.

33

Second, taxpayers will be adversely affected. Medicaid is a cooperative statefederal insurance program “paid for by taxes collected from society in general.”
Pardee v. Suburban Propane, L.P., 2003 WL 21213413, at *2 (Del. Super. May 22,
2003) (citation omitted). The Medicaid statute mandates that the state agency
administering the program seek reimbursement from third parties liable for the care
and services paid for by Medicaid “where the amount of reimbursement the State
can reasonably expect to recover exceeds the costs of such recovery.” 42 U.S.C. §
1396(a)(25). When neither the Medicaid-eligible tort victim will bring the lawsuit
and the state will not find it economically viable to bring a lawsuit to recover its
$5,197.71 lien, the taxpayers will foot the bill without any potential for recovery,
further depleting the funds available through Medicaid.
Thus, the constitutional injunction that the courts must be freely available, as
well as public policy, supports application of the collateral source rule to plaintiffs
whose medical services were paid for by Medicaid.
CONCLUSION
For the foregoing reasons, the decision of the Superior Court in this case
should be reversed with instructions to enter judgment on the jury’s verdict.
Respectfully submitted,
/s/Robert C. Collins, II
Robert C. Collins, II
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34

1140 S. State Street
Dover, DE 19901
Telephone: (302) 678-8700
Fax: (302) 678-8702
rob.collin@schwartzandschwartz.com
Robert S. Peck
Admitted Pro Hac Vice
Jeffrey R. White
CENTER FOR CONSTITUTIONAL
LITIGATION, P.C.
777 6th Street, N.W., Suite 250
Washington, DC 20001
Telephone: (202) 944-2874
Fax: (202) 965-0920
robert.peck@cclfirm.com
Attorneys for Plaintiff-Appellant

35

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing PlaintiffAppellant’s Second Corrected Opening Brief was served via e-file File & Serve
Xpress on this 7th day of March, 2016 upon the following counsel:
Thomas P. Leff
CASARINO CHRISTMAN SHALK RANSO
405 N. King Street, Suite 300
P.O. Box 1276
Wilmington, DE 19899
Aman K. Sharma
CHRISSINGER & BAUMBERGER
Three Mill Road, Suite 301
Wilmington, DE 19806
/s/Robert C. Collins, II
Robert C. Collins, II
Attorney for Plaintiff-Appellant

36

ADDENDUM

TABLE OF CONTENTS
1.

Court Order (filed May 29, 2015) (Docket Entry 56)

2.

Court Post-Trial Order (filed June 18, 2015) (Docket Entry 69)

3.

Court Opinion (filed Nov. 20, 2015) (Docket Entry 78)

