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This appeal involves a now-terminated agreement by Williams to acquire the 

ionmn[h^cha!jo\fc]!ohcnm!i`!cnm!g[dilcns!iqh_^!mo\mc^c[ls,!UNX!)nb_!wUNX!

?]kocmcncihx*.!!?`n_l!gihnbm!i`![h[fsmcm,!jf[hhcha![h^!h_ainc[ncih,!Ucffc[gmz!

Board unanimously approved the WPZ Acquisition in May 2015 as a structural 

enhancement designed to generate near- and long-term shareholder value.  By 

September 2015, however, the Board determined that it had a superior strategic 

ijncih!ch![!g_la_l!qcnb!CRC!)nb_!wCRC!K_la_lx*.!!?m![!l_sult, the same Board that 

approved the WPZ Acquisition approved the ETE Mergervwhich, had it closed, 

would have cost Defendants their positions as directorsvand terminated the WPZ 

Acquisition, as required by ETE.  Plaintiff somehow infers from these events that 

the WPZ Acquisition was a defensive measure designed to thwart the ETE 

Mergerveven though ETE did not make an offer to acquire Williams until after 

the WPZ Acquisition was announcedvand seeks damages in the form of the 

termination fee Williams paid to WPZ after terminating the WPZ Acquisition.  

Separately, Williams is seeking reimbursement from ETE of this same termination 

fee, as contemplated by their merger agreement. 

Conceding that he did not make a demand on the Board, Plaintiff argues that 

demand q[m!`oncf_,!l_fscha!ih!nbcm!Aiolnzm!^_]cmcih!ch!Unocal Corp. v. Mesa 

Petroleum Co., 493 A.2d 946 (Del. 1985).  But the Court of Chancery correctly 
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held that Plaintiff failed to plead with particularity, as required by Court of 

Chancery Rule 23.1, that entl_h]bg_hn!q[m!B_`_h^[hnmz!mif_!il!jlcg[ls!

motivation in approving the WPZ Acquisition.  

Rb_l_!q_l_!hog_liom!ch^_j_h^_hn!l_[mihm!ni!^cmgcmm!Nf[chnc``zm!Aigjf[chn,!

and the Court of Chancery relied upon just one.  While this Court can, and should, 

affirm on the basis that the Court of Chancery chosevfailure to plead demand 

futilityvthe record reflects several independent, well-established bases to affirm.     

First,!nb_!Aioln!][h![``clg!nb_!^cmgcmm[f!\[m_^!ih!Nf[chnc``zm!`[cfol_!ni!jf_[^!

demand futilityvas the Court of Chancery found below.  As an initial matter, 

Plaintiff cannot avail himself of Unocal, which was designed to deal with fast-

moving, pre-closing injunction actionsvnot damages claims litigated years after 

the fact, as here.  But, even if Unocal could apply to damages claims, the Court of 

Chancery properly recognized that stating a Unocal claim does not automatically 

plead demand futility.  Rather, Rule 23.1vwhich requires a pleading of futility 

qcnb!wj[lnc]of[lcnsxvimposes a far higher hurdle than Court of Chancery 

Rule 12(b)(6)vwhich requires mere notice pleading.  And, in all events, Plaintiff 

failed to plead facts sufficient to trigger Unocal scrutinyvor to excuse demand 

oh^_l!nbcm!Aiolnzm!^_]cmcih!ch!Pogostin v. Rice, 480 A.2d 619 (Del. 1984).  The 

WPZ Acquisition was not a defensive response to any threat, as Unocal requires; 

and certainly, the WPZ Acquisition was not solely or primarily motivated by 
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entrenchment, as Plaintiff must show under Pogostin to plead demand futility.  

(Section I.)    

Second, the Complaint violates three different procedural bars, each of 

qbc]b![fih_!l_kocl_m![``clg[h]_!i`!nb_!Aioln!i`!Ab[h]_lszm!do^ag_hn.!!Ubcf_!nb[n!

court did not resolve the case based on these procedural problems, the court 

l_]iahct_^!nb[n!wYnZb_!jli]edural history of this matter is winding, and raises 

]ih]_lhm![\ion!nb_!pc[\cfcns!i`!nb_!jl_m_hn![]ncihx.!!)Mj. at 15.)   

Gh^__^,!cn!^i_m.!!@s!q[s!i`!nqi!wh_[lfs!c^_hnc][fx!f[qmocnm!)id. at 16)v

Ryan I and Ryan II, which challenged the same transaction, on the same ground, 

against the same Defendants, based on the same facts, seeking the same relief, in 

the same courtvPlaintiff dragged out simple pleading-stage proceedings to nearly 

a year and a half.  During that time, the Court of Chancery endured two hearings, 

three complaints, multiple motions to dismiss and thirteen briefs.  Simply put, 

Nf[chnc``zm!^_]cmcih!ni!jolmo_!Ryan II (the case on appeal in this Court) after having 

pursued Ryan I through several motions to dismiss and dismissal with prejudice 

was a violation of Court of Chancery Rule 15(aaa), res judicata and the prohibition 

against claim splitting.  There is no excuse for the quagmire Plaintiff created, 

which cost the Court and Defendants substantial time and resources.  (Section II.) 
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Each of these pointsvNf[chnc``zm!`[cfol_!ni!jf_[^!^_g[h^!`oncfcns![h^!ni!mn[n_!

a claim, and the procedural deficiencies with the Complaintvprovides an 

independent basis for affirmance of the Court of Ab[h]_lszm!46-page Opinion. 
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Rb_!Aioln!i`!Ab[h]_lszm!do^ag_hn!^cmgcmmcha!nb_!Aigjf[chn!qcnb!jl_do^c]_!

should be affirmed: 

1.!!B_`_h^[hnm!^_hs!Nf[chnc``zm!mn[n_g_hnm!ch!j[l[al[jbm!1![h^!2!i`!bcm!

Summary of Argument.  The Court of Chancery properly held that demand was not 

excused under Aronson v. Lewis, 473 A.2d 805 (Del. 1984). 

2.  The Complaint should be dismissed because Plaintiff did not make a 

demand and failed to plead demand futility under Rule 23.1.  First, Unocal does 

not apply ni![!^[g[a_m!]f[cg!fce_!Nf[chnc``zm.!!Second, the Court of Chancery 

correctly held that pleading Unocal does not automatically establish demand 

futility under the higher, particularity standard of Rule 23.1.  Third, the Complaint 

does not trigger Unocal because it fails to plead that the WPZ Acquisition was a 

defensive response to any threat; and the Complaint fails to plead demand futility 

under Pogostin \_][om_!cn!^i_m!hin!mbiq!nb[n!_hnl_h]bg_hn!q[m!B_`_h^[hnmz!mif_!

or primary motive in approving the WPZ ?]kocmcncih.!!Nf[chnc``zm![laog_hnm!ni!nb_!

contrary fail.  (Section I.)   

3.  The Complaint is barred by well-established rules of procedure, which 

_[]b![lcm_!`lig!Nf[chnc``zm!m_lc[f!jolmocn!ch!nb_!Aioln!i`!Ab[h]_ls!i`!qb[n!nb[n!]ioln!

correctly described [m!wh_[lfs!c^_hnc][fx!f[qmocnmvRyan I and Ryan II.  First, the 

Complaint violates Court of Chancery Rule 15(aaa) because Plaintiff filed it after 
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[hmq_lcha!B_`_h^[hnmz!gincih!ni!^cmgcmm!ch!Ryan I.  Second, the Complaint is 

barred by res judicata because the Court of Chancery dismissed Ryan I with 

prejudice.  Third, the Complaint is barred by the prohibition against claim splitting 

because Plaintiff filed it after bringing a claim against the same Defendants based 

on the same facts in Ryan I.  None of Plaintc``zm![laog_hnm!_r]om_m!bcm!pcif[ncih!i`!

these rules.  (Section II.) 
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Gh!D_\lo[ls!2014,!I_f]s!U[ll_h,!CRCzm!ACM,!]ihn[]n_^!?f[h!

Armstrong, Williagmz!ACM,!ni!w_rjl_mmYZ!chn_l_mn!ch![]koclcha!Ucffc[gmx.!!)?20-

21 ¶ 44.)  Armstrong responded that he did not believe Williams was interested but 

nb[n,!wc`!CRC!g[^_![h!i``_l,!b_!qiof^!n[e_!cn!ni!nb_!Ucffc[gm!@i[l^x.!!)Id.)  Eight 

months later, in November 2014,!CRCzm!ADM![jjli[]b_^!@[l]f[sm!qcnb!w[h!

ch`ilg[f!ch^c][ncih!i`!chn_l_mn![\ion![!jin_hnc[f![]kocmcncih!i`!Ucffc[gmx.!!)?21!

¶ 45.)  No offer was made during these initial overtures, which ETE later described 

[m!w_``ilnm!ni!l_[]b![!`lc_h^fs,!h_ainc[n_^!]ig\ch[ncihx.!!)?33!u 79.) 

In late 2014 and early 2015, the Board, with its advisors, began to 

evaluate potential strategic opportunities, including the interest expressed by ETE 

and a potential acquisition of WPZ.  (A372.)  On January 20, 2015, Barclays gave 

[!jl_m_hn[ncih!ni!nb_!@i[l^!_hncnf_^!w@i[l^!P_pc_q!i`!Qnl[n_ac]!?fn_lh[ncp_mx.!!

(A22-23 ¶ 49; A104.)  The presentation analyzed numerous potential opportunities, 

[h^!^_n[cf_^!m_p_l[f!jimmc\f_!\_h_`cnm!i`![!UNX![]kocmcncih;!![!wf[la_!mn_j-up to 

1 The facts below are drawn from the Complaint (A7-45), certain presentations 
\s!Ucffc[gmz!`ch[h]c[f![^pcmil,!@[l]f[sm,!ni!nb_!@i[l^!)provided to Plaintiff 
pursuant to a pre-suit books and records demand) (A100-254), and the preliminary 
proxy filed for the ETE Merger (A255-1077).  The Court may consider the 
presentations and proxy because the Complaint relies heavily on them.  (See Op. 
at 9-10); 5R!VI!@]RXLIW&!5RG(!@_LSPHIV!8MXMK(, 50 A.3d 1022, 1026 (Del. Ch. 2012). 
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shield futol_!n[r[\f_!ch]ig_x,!jimmc\f_!w[]]l_ncYcihZ!ni!^cpc^_h^!j_l!mb[l_x,![h^![!

wYmZcgjfc`c_^!ila[hct[ncih[f!mnlo]nol_x.!!)?127.*!!@[l]f[sm!l_]igg_h^_^!nb[n!nb_!

@i[l^! ![h^!l_`l[ch![n!nb[n!ncg_!`lig!

acquiring WPZ or implementing any of the other potential strategies.  (A23 ¶¶ 50-

53; A127.)  The Board concluded that it would follow this recommendation; it 

made no offer for WPZ, and directed its advisors and management to further 

investigate potential opportunities.  (A373.)  To this end, the Board determined to 

contact ETE to obtain additional details about its interest.  (Id.)   

On February 13, Armstrong contacted Warren, who informed 

Armstrong that ETE was interested in a merger only if Williams was supportive of 

one.  (Id.)  Again, ETE made no offer.   

On March 5, the Board again met with its advisors to discuss strategic 

opportunities, including possible deals with ETE and WPZ.  (Id.)  Barclays 

reiterated the same benefits of a WPZ acquisition as it had in January, and 

erjf[ch_^!nb[n!cn!hiq![fmi!l_]iahct_^![!wjin_hnc[f!`il!]imn!m[pchamx.!!)?184.*!!

@[l]f[sm!]ih]fo^_^!nb[n![h![]kocmcncih!i`!UNX!w]iof^!]l_[n_!mcahc`c][hn!p[fo_x,!

\on![^pcm_^!nb_!@i[l^![a[ch!ni!wY^Z_`_l!YcnmZ!ofncg[n_!^_]cmcih!ni!Y[Z!f[n_l!^[n_x!

!!)Id.)  The Board again concluded that it would not make an 
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offer for WPZ at that time, and directed its advisors and management to continue 

to investigate opportunities.  (A373.) 

On April 2, the Board again discussed potential strategic transactions.  

(A374.)  Barclays presented its updated analysis of a WPZ acquisition, reiterated 

nb_!m[g_!\_h_`cnm![m!\_`il_,![h^!_rjf[ch_^!nb[n!mo]b![!nl[hm[]ncih!qiof^!wcgjlip_!

Williagmz![]]_mm!ni![h^!]imn-of-][jcn[fx,! !

,![h^!qiof^!l_mofn!ch!wmnl_[gfch_^!aip_lh[h]_x.!!

)?229.*!!@[l]f[sm!]ih]fo^_^,!wU_!\_fc_p_!nbcm!nl[hm[]ncih!l_jl_m_hnm![h![nnl[]ncp_!

opportunity to significantly lower the cost of capital and enhance near and long 

n_lg!aliqnb![h^!p[fo[ncihx.!!)?240.*!!@[l]f[sm!hi!fiha_l![^pcm_^!nb_!@i[l^!ni!

defer its decision on a WPZ acquisition.  After months of consideration and debate, 

and numerous presentations and analyses, the Board decided to act. 

On April 9, Williams made its initial offer to acquire WPZ.  (A28 

¶ 66.*!!Mp_l!nb_!h_rn!gihnb,!Ucffc[gmz!]iohm_f!h_ainc[n_^![h^!`ch[fct_^!nb_!n_lgm!

i`!nb_!UNX!?]kocmcncih!qcnb!]iohm_f!`il!UNXzm!]ih`fc]nm!]iggcnn__.!!)Id. ¶ 67)   

On May 12, the Board discussed the proposed acquisitionvincluding the fairness 

i`!nb_!]ihmc^_l[ncih,!nb_!_``_]n!i`!nb_!n_lgch[ncih!jlipcmcihm,![h^!nb_!@i[l^zm!

fiduciary dutiesvand unanimously approved the WPZ Acquisition.  (A374-75.)  

Williams announced the deal the next day.  (A29 ¶ 70; A375.) 
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The WPZ Acquisition agreement contained certain common deal 

jlin_]ncihm,!h_ainc[n_^!\s!nb_!UNX!]ih`fc]nm!]iggcnn__!`il!nb_!\_h_`cn!i`!UNXzm!

minority unitholders.  Although the agreement did not allow Williams unilaterally 

to terminate, it permitted the Board to change its recommendation in the event of a 

subsequent offer to acquire Williams, subject to provisions for the negotiation of 

amended terms and to a standard termination fee of $410 million, or 3.15% of the 

&13!\cffcih!UNX!?]kocmcncih!)nb_!wR_lgch[ncih!D__!Nlipcmcihx*.!!)?11!u 6; A30 

¶ 72; A29 ¶ 70.)  The agreement further provided that, if efforts to renegotiate were 

unsuccessful, the Board could still change its recommendation, subject to a vote of 

Wilfc[gmz!mni]ebif^_lm!)nb_!wDil]_-the-Vote Nlipcmcihx*.!!)?31-32 ¶ 74.) 

(& +8+"1@HCP"/QP",GOPQ"3DDCO"8L"'ANRGOC";GIIG@JP%"@KB";GIIG@JP"

9KBCOQ@HCP"@",LOJ@I"7QO@QCEGA"6CSGCT&"

On May 19, nearly a week after Ucffc[gmz![hhioh]_g_hn!i`!nb_!UNX!

Acquisition, ETE made its first offer to acquire Williams, conditioned on 

Ucffc[gmz!n_lgch[ncha!nb_!UNX!?]kocmcncih.!!)?32-33 ¶ 77.)  On June 21, 

Williams issued a press release announcing that it had received an unsolicited offer 

to acquire the Company and that, in response, Williams was undertaking a process 

to explore a range of strategic alternatives.  (A33 ¶ 78.) 

During its strategic review, the Board contacted eighteen potential 

counterparties (A379-80); signed confidentiality agreements with several of them 
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(A381-82); and received written indications of interest from three, including ETE 

(A384).  The two non-ETE parties indicated that they would not require Williams 

to abandon the WPZ Acquisition.  (A384-85.) 

)& ;GIIG@JP"'MMOLSCP"QFC"+8+"1COECO"@KB"8COJGK@QCP"QFC";4?"

'ANRGPGQGLK&"

On September 28, 2015, by a vote of eight to five, the Board approved 

the ETE Merger.  (A34-35 ¶¶ 82-83.)  As required by ETE, Williams terminated 

the WPZ Acquisition, thereby triggering the Termination Fee Provision.  (A35 

¶ 84.*!!Gh!il^_l!ni!m_]ol_!UNXzm!]ihm_hn!ni!q[cp_!nb_!Dil]_-the-Vote Provision, 

Williams agreed to pay an additional $18 million.  (Id.) 

*& ;GIIG@JP"9KPRAACPPDRIIU"7CCHP"8L"4OCSCKQ"+8+"DOLJ"8COJGK@QGKE"

QFC"+8+"1COECO&"

On May 13, 2016, after ETE had made clear its desire to terminate the 

CRC!K_la_l,!nb_!@i[l^!oh[hcgiomfs![jjlip_^!Ucffc[gmz!`cfcha!i`![!f[qmocn!ni!

`il]_!CRC!ni!]fim_.!!Mh!Hoh_!24,!nb_!Aioln!i`!Ab[h]_ls!^_hc_^!Ucffc[gmz!l_ko_mn.!!

Williams Cos. v. Energy Transfer Equity, L.P., 2016 WL 3576682 (Del. Ch. 

June 24, 2016), EJJ_H, 159 A.3d 264 (Del. 2017).  ETE terminated on June 29. 

Ucffc[gmz!f[qmocn![a[chmn!CRC!]ihncho_m!ch!nb_!Aioln!i`!Ab[h]_ls.!!

?`n_l!CRCzm!n_lgch[ncih,!Ucffc[gm![g_h^_^!cnm!]igjf[chn!ch!nb[n![]ncih,!

C.A. Nos. 12168-VCG and 12337-VCG, to add a claim for the WPZ termination 
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fee (the same loss that Plaintiff claims here), which ETE is contractually required 

to reimburse Williams.  (See Op. at 2.) 

+& 4I@GKQGDDVP!0@TPRGQP"

On January 15, 2016, Plaintiff filed the First Ryan I Complaint against 

Defendants, docketed as C.A. No. 11903-VCG.  Plaintiff characterized the 

]igjf[chn![m![mm_lncha!nqi!^cl_]n!]f[cgm!`il!^[g[a_m!ih!\_b[f`!i`!Ucffc[gmz!

stockholders.  (B41-46 ¶¶ 73-92.)  In Count I, Plaintiff asserted that the WPZ 

?]kocmcncih!q[m![!w^_`_hmcp_!g_[mol_!^_mcah_^!ni!nbq[ln![!jl_gcog!i``_l!`lig!

CRCx,!ch!\l_[]b!i`!nb_!^ons!i`!fis[fns.!!)@43!u 81.)  As a result, Plaintiff alleged, 

Ucffc[gmz!mni]ebif^_lm!mo``_l_^!^[g[a_m!^cl_]nfs!i`!&428!gcffcih!\_][om_!

Ucffc[gmz!j[sg_ht of that amount to WPZ reduced the merger consideration that 

ETE was willing to pay.  (B21-22 ¶ 6; B42-44 ¶¶ 79-85.)  On February 22, 

Defendants filed a motion to dismiss the First Ryan I Complaint under Rules 23.1 

and 12(b)(6), arguing, among other things, that Count I was a derivativevnot 

directvclaim that should be dismissed because Plaintiff made no demand.  (B48; 

B73-99.) 

Gh!l_mjihm_!ni!B_`_h^[hnmz!gincih,!Nf[chnc``![g_h^_^,!`cfcha!nb_!

Second Ryan I Complaint on April 22.  The Second Ryan I Complaint pled 

substantially the same allegations against the same Defendants, including the same 

joljiln_^fs!w^cl_]nx!fis[fns!]f[cgm!`il!^[g[a_m.!!)@137-38 ¶ 95.)  On May 6, 
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Defendants (again) moved to dismiss under Rules 23.1 and 12(b)(6), arguing 

(again) that Count I was derivative and should be dismissed for failure to make a 

demand.  (B143; B172-201; B253-75.)2

On August 12vmore than six weeks after ETE terminated the ETE 

MergervPlaintiff elected to file a brief answering the May 6 Motion, rather than 

seek leave to amend.  In his answering brief, Plaintiff argued that his claim was 

direct, not derivative.  (B216-17; B242-45.)  The May 6 Motion was fully briefed 

on August 29. 

Diol!^[sm!f[n_l,!ih!Q_jn_g\_l!2,!2016,!Nf[chnc``!`cf_^!nb_!wh_[lfs!

c^_hnc][fx!Ryan II Complaint against Defendants, docketed as C.A. No. 12717-

VCG.  (Op. at 16.)  The Ryan II Complaint (or Complaint) made the same duty of 

loyalty allegations as the Ryan I Complaints, with three minor additions:  

(1) express acknowledgment of the derivative, rather than direct, nature of 

Nf[chnc``zm!]f[cg=!)2*![ff_a[ncihm![nn_gjncha!ni!jf_[^!^_g[h^!`oncfcns=![h^!

(3) [ff_a[ncihm!]ih]_lhcha!CRCzm!n_lgch[ncih!i`!nb_!CRC!K_la_l.!!)See B358; 

B386-90; B393-94.)  No substantive changes were made.  On September 28, 

Defendants moved to dismiss the Complaint under Rules 15(aaa), 23.1 

and 12(b)(6). 

2 Plaintiff subsequently withdrew Count II.  (B216 n.1.) 
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On December 23, a week before answering the September 28 Motion, 

Plaintiff moved voluntarily to dismiss the Second Ryan I Complaint pursuant to 

Aioln!i`!Ab[h]_ls!Pof_!41)[*,!wqcnhout prejudice . . . as to the ability of Plaintiff 

. . .!ni!\lcha![!^_lcp[ncp_!]f[cgx.!!)@337!u 9.*!!B_`_h^[hnm!ijjim_^!Nf[chnc``zm!

motion on the ground that a without-prejudice dismissal would be contrary to 

Rule 15(aaa).  (B339-46.)  On January 12, 2017, the Court of Chancery held a 

hearing during which it dismissed the Second Ryan I Aigjf[chn!wqcnb!jl_do^c]_![m!

ni!Nf[chnc``!ch!bcm!ch^cpc^o[f!][j[]cns!ihfsx,![h^!f_`n!cn!ni!nb_!j[lnc_m!ni![lao_![\ion!

what effect that may have on the Ryan II Complaint.  (B414; see B408:16-23.) 

On January 31, the Court of Chancery held argument on the September 28 

Motion.  (A1078.) 

On May 15, after two hearings, three complaints, multiple motions to 

^cmgcmm![h^!nbcln__h!\lc_`m,!nb_!Aioln!i`!Ab[h]_ls!al[hn_^!B_`_h^[hnmz!

September 28 Motion and dismissed the Complaint for failing to plead 

particularized facts sufficient to excuse demand under Rule 23.1.  (Op. at 46.)  

Plaintiff appealed. 
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'6-91+28"

/& 8.+")3968"7.390*"',,/61"*/71/77'0"3,"8.+"

)3140'/28"(+)'97+"*+1'2*"/7"238"+=)97+*&"

'& 5RCPQGLK"4OCPCKQCB"

Did the Court of Chancery correctly conclude that the Complaint should be 

dismissed because Plaintiff made no demand and failed to plead demand futility 

under Court of Chancery Rule 23.1?  (B172-201; B253-75; B323-32; B441-58; 

A1111:4-1122:22; A1141:14-1150:15; Op. at 28-35.) 

(& 7Q@KB@OB"LD"6CSGCT"

Rbcm!Aiolnzm!wl_pc_q!i`!^_]cmcihm!i`!nb_!Aioln!i`!Ab[h]_ls![jjfscha!

Rule 23.1 is de novox.!!Brehm v. Eisner, 746 A.2d 244, 253 (Del. 2000). 

)& 1COGQP"LD"'OERJCKQ"

Plaintiff failed to plead demand futility.  First, Unocal does not apply to 

damages claims.  (Section I.C.1.)  Second, even if Unocal could apply to damages 

claims, the Court of Chancery correctly held that stating a claim under Unocal

does not alone excuse demand.  (Section I.C.2.)  Third, Plaintiff has not pled facts 

sufficient to trigger Unocal,!il!ni!mbiq!nb[n!_hnl_h]bg_hn!q[m!nb_!@i[l^zm!mif_!il!

primary purpose in approving the WPZ Acquisition, as required by Pogostin.  

)Q_]ncih!G.A.3.*!!Dch[ffs,!Nf[chnc``zm!l_g[chcha!_r]om_m!`il!`[cfore to make demand 

fail.  (Section I.C.4.) 



16 

1. Unocal Does Not Apply Because Plaintiff Seeks Only 
Damages. 

?n!il[f![laog_hn!\_fiq,!Nf[chnc``!]ih]_^_^!nb[n!b_!wh__^YmZ!Unocal to get 

[lioh^!nb_!^_g[h^!l_kocl_g_hnx.!!)?1125;4-5.)  But Unocal does not apply in this 

^[g[a_m!][m_.!!Ubcf_!nb_!Aioln!i`!Ab[h]_ls!l_]iahct_^!nb[n!wUnocal enhanced 

scrutiny is primarily a tool for this Court to provide equitable l_fc_`x,!cn!^c^!hin!

w^cl_]nfs![^^l_mmx!nb_!cmmo_.!!)Mj.![n!4,!26!)_gjb[mcm![^^_^*.*!!Rbcm!Aioln!mbiof^!

affirm on the basis that Unocal does not apply to the Complaint.   

Unocal applies only to claims for injunctive reliefvand not to damages 

]f[cgm.!!Gh!`[]n,!nbcm!Aioln!b[m!l_]iahct_^!nb[n!wUnocal and Revlon are primarily 

designed to give stockholders and the Court of Chancery the tool of injunctive 

relief to address important M&A decisions in real time, before closing.  They were 

not tools designed with post-closing money damages claims in mind . . . .x!!Corwin 

v. KKR Fin. Holdings LLC, 125 A.3d 304, 312 (Del. 2015) (emphases added); 

see also 5R!VI!?MZIVWXSRI!;EX_P&!5RG(!@XSGOLSPHIV!8MXMK(, 2016 WL 4045411, at *7 

& h.85!)B_f.!Ab.!Hofs!28,!2016*!)wYCZhb[h]_^!m]lonchs!cm!ch]igj[nc\f_!qcnb![!

damages action, post-]fimcha.x*.!!F_l_,!Nf[chnc``!^i_m!hin!m__e!wchdoh]ncp_!l_fc_`x!

[h^!^i_m!hin![me!nb_!Aioln!wni![^^l_mm!cgjiln[hn!K(?!^_]cmcihm!ch!l_[f!ncg_,!

\_`il_!]fimchax.!!P[nb_l,!Nf[chnc``![ff_a_m!ihfs![!bcmnilc][f!chdolsvthat, in 
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September 2015, Williams paid a termination fee to WPZ (A12 ¶ 8)vand there is 

no longer the possibility of a closing.  Unocal was not designed for this situation. 

Unocal is limited to claims for injunctive relief because of the nature of a 

Unocal claim.  When a defensive measure (such as a poison pill) is put in place, it 

ch`lcha_m!ih!mb[l_bif^_lmz![\cfity to vote on an actual or potential transaction in the 

future.  But nothing like that is happening here.  Plaintiff does not allege that 

anything impedes his voting rights, and Plaintiff seeks only damages to redress 

historical alleged loss.  The supposed entrenchment mechanismvthe announced 

WPZ Acquisitionvwas removed nearly two years ago.  (A34-35 ¶¶ 82, 84.) 

Moreover, because Williams has an exculpatory provision for directors, 

Plaintiff must demonstrate a breach of the duty of loyalty to state a claim against 

Defendants.  (Op. at 5.)   

w?!jf[chnc``!m__echa!ihfs!gih_n[ls!^[g[a_m!gomn!jf_[^!
non-exculpated claims against a director who is protected 
by an exculpatory charter provision to survive a motion 
to dismiss, regardless of the underlying standard of 
l_pc_q!`il!nb_!\i[l^zm!]ih^o]nvbe it Revlon, Unocal,
the entire fairness standard, or the business judgment 
lof_.x!!In re Cornerstone Therapeutics, Inc. Stockholder 
Litig., 115 A.3d 1173, 1175-76 (Del. 2015) (citations 
omitted).   

?m!nb_!Aioln!i`!Ab[h]_ls!m[c^,!Nf[chnc``zm!jimcncih!nb[n!Unocal continues to apply 

wch![!jimn-nl[hm[]ncih![]ncih!`il!^[g[a_mx!cm!wb[l^!ni!mko[l_!qcnb!Cornerstonex.!!

(Op. at 26.) 
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2. The Court of Chancery Correctly Held That Stating a Unocal 
Claim Does Not Automatically Excuse Demand. 

Rb_!Aioln!i`!Ab[h]_ls!b_f^!nb[n!w[h action [that] implicates enhanced 

scrutiny under Unocal is insufficient on its own ni!m[ncm`s!Pof_!23.1x.!!)Id. at 27 

(emphasis in original).)  This Court should affirm that ruling, which follows from 

the well-established principle that Rule 23.1 requires a higher pleading standard 

than Rules 8(a) and 12(b)(6).   

Sh^_l!Pof_m!8)[*![h^!12)\*)6*,!nb_!]igjf[chn!wh__^!ihfs!acp_!a_h_l[f!hinc]_!

i`!nb_!]f[cg![mm_ln_^x.!!Solomon Z(!>EXLI!/SQQG_RW!/SVT(, 672 A.2d 35, 38 

(Del. 1996) (internal quotation marks omitted).  Pleading demand futility under 

Pof_!23.1!cm!]ihmc^_l[\fs!gil_!^c``c]ofn.!!wYNZf_[^cham!Ych!^_lcp[ncp_!mocnmZ!gomn!

comply with stringent requirements of factual particularity that differ substantially

from the permissive notice pleadings governed solely by Chancery Rule 8(a).  

Rule 23.1 is not satisfied by . . . mere notice pleading.x!!Brehm, 746 A.2d at 254 

(citation omitted and emphases added).  Indeed: 

wB_f[q[l_!]iolnm!b[p_!l_]iahct_^!nb[n!nb_!mn[h^ard to be 
used to evaluate a Chancery Rule 12(b)(6) motion is less
stringent than the standard applied when evaluating 
whether a pre-suit demand has been excused in a 
stockholder derivative suit filed pursuant to 
Chancery Rule 23.1.  Chancery Rule 23.1 requires the 
jf_[^cha!i`!`[]nm!qcnb!yj[lnc]of[lcnsz!ch![!mb[l_bif^_l!
derivative suit.  On the other hand, the standard used to 
review a Chancery Rule 12(b)(6) motion to dismiss . . . is 
consistent with the notice pleading concept of Chancery 
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Pof_!8)[*.x!!Solomon, 672 A.2d at 39 (citations omitted 
and emphasis added).   

The difference makes sense because the purposes of the rules are different.  

While Rules 8)[*![h^!12)\*)6*!_hmol_!nb[n!nb_!]igjf[chn!acp_m!wa_h_l[f!hinc]_!i`!

nb_!]f[cg![mm_ln_^x,!id. at 38 (intelh[f!koin[ncih!g[lem!igcnn_^*,!wPof_!23.1!_rcmnm!

ni!pch^c][n_!^cl_]nil!]ihnlifx!)Mj.![n!2*=!see Brehm, 746 A.2d at 255.  The Court of 

Chancery appropriately recognized the meaningful difference in pleading 

standards.  (Compare Op. at 26, with id. at 18-19.)   

Because Rules 8(a) and 12(b)(6) require less than Rule 23.1, complaints may 

allege facts sufficient to pass muster under the former but not the latter.  The Court 

i`!Ab[h]_ls!b_f^!nb[n!Nf[chnc``zm!cm!ih_!mo]b!]igjf[chn,!]ihn[chcha!\[l_fs!_hioab!

facts ti!acp_!lcm_!ni![!wl_[mih[\fs!]ih]_cp[\f_xvnbioab!wl_f[ncp_YfsZ!q_[eYZx![h^!

wh[lliqfs!]l_[n_Y^Zxvw\[l_!ch`_l_h]_x!i`!_hnl_h]bg_hn!oh^_l!Pof_ 12(b)(6), but 

hin!_hioab!`[]nm!ni![ff_a_!qcnb!wj[lnc]of[lcnsx!nb[n!^_g[h^!q[m!_r]om_^!oh^_l!

Rule 23.1.  (See id. at 23-24, 27, 29, 41, 44-46.)   

In so ruling, the Court of Chancery relied on a number of decisions that 

wl_koclY_^Z![!jf_[^cha!i`!mj_]c`c]!`[]nm!mo``c]c_hn!ni!]ih]fo^_!nb[n!nb_!^cl_]nilmz!

_r_l]cm_!i`!\omch_mm!do^ag_hn!cm!^cm[\f_^x,![h^!nb[n!^c^!not in any way suggest that 

merely pleading Unocal excuses demand.  (Id. at 31-33 (citing Carmody v. Toll 

Bros., Inc., 723 A.2d 1180, 1189, 1194-95 (Del. Ch. 1998) (analyzing 
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Rule 12(b)(6) separately from demand futility for entrenchment claim); 

In re /LV]WPIV!/SVT(!@_holders Litig., 1992 WL 181024, at *4-5 (Del. Ch. 

July 27, 1992*!)`ch^cha!wnb_!gil_!fc\_l[f!Pof_!12)\*)6*!)hinc]_!jf_[^cha*!mn[h^[l^x!

m[ncm`c_^!wa fortiorix![`n_l!`ch^cha!nb[n!wjf[chnc``mz!_hnl_h]bg_hn!]f[cgm!m[ncm`s!nb_!

gil_!mnlcha_hn!Pof_!23.1x*=!Moran v. 4SYWILSPH!5RX_P&!5RG(, 490 A.2d 1059, 1071 

(Del. Ch. 1985), EJJ_H, 500 A.2d 1346 (Del. 1985)).)  Pleading defensive conduct, 

by itself, is insufficient to excuse demand.  See Silverzweig v. Unocal Corp., 

1989 WL 3231, at *3 (Del. Ch. Jan. 19, 1989) (dismissing derivative claim 

alleging entrenchment for failure to plead demand futility, despite the fact that 

Unocal was triggered), EJJ_H, 1989 WL 68307 (Del. May 19, 1989) (table).  

While some lower court decisions have suggested that pleading Unocal

excuses demand, see In re Ebix, Inc. Stockholder Litig., 2014 WL 3696655, at *15-

16 (Del. Ch. July 24, 2014); 5R!VI!3E]PSVH!/SRXEMRIV!/SVT(!@_LSPHIVW!8MXMK(, 

747 A.2d 71, 81 (Del. Ch. 1999); Wells Fargo & Co. v. First Interstate Bancorp., 

1996 WL 32169, at *8 (Del. Ch. Jan. 18, 1996), those cases were ones in which 

demand futility was clearly pled under the higher Rule 23.1 standard.  The cases 

involved either a traditional anti-takeover device, see Gaylord, 747 A.2d at 74, 83-

84 (acknowledging that the court prevciomfs!`ioh^!^_g[h^!`oncf_!\_][om_!wnb_!

\i[l^zm![^ijncih!i`!nb_!shareholder rights plan [and other circumstances] . . . 

]l_[n_![h!ch`_l_h]_!i`!cgjlij_l!joljim_x!)chn_lh[f!koin[ncih!g[lem!igcnn_^![h^!
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emphasis added)); Wells Fargo, 1996 WL 32169, at *4, 8 (finding demand futile in 

]ihh_]ncih!qcnb!\i[l^zm!l_`om[f!ni!l_^__g![!poison pill), or a transaction that the 

board admitted was a defensive measure, see Ebix, 2014 WL 3696655, at *4-5, 

*15-16 (finding demand futile where board stated that the challenged golden 

parachute, which involved an excessive change-in-]ihnlif!j[sg_hn,!q[m!j[lnfs!w[!

l_mjihm_!ni!cnm!_p[fo[ncih!i`!ynb_!jin_hnc[f!nbl_[n!i`!nb_!Y]Zigj[hs!cnm_f`!\_cha![h!

[]kocmcncih!n[la_nzx*.!!

Here, by contrast, Williams did not employ an anti-takeover device, and 

Plaintiff challenges a planned acquisition (the WPZ Acquisition) undertaken for 

independent reasons, not as a defensive measure.  (See Op. at 35-46; 

Section I.C.3.)  Demand is not remotely futile here.   

The Court of Chancery correctly held that pleading Unocal does not 

automatically excuse demand. 

3. Plaintiff Has Failed To Plead Facts Sufficient To Trigger 
Unocal, and Has Failed To Excuse Demand. 

Plaintiff fails to make out a claim of entrenchment, under any pleading 

standard.  To trigger Unocal review under Rules 8(a) and 12(b)(6), a plaintiff must 

jf_[^!`[]nm!mo``c]c_hn!ni!mbiq!nb[n!nb_!\i[l^!wniie!^_`_hmcp_!g_[mol_m!ch!l_mjihm_!

ni![!j_l]_cp_^!nbl_[n!x.!!Gantler v. Stephens, 965 A.2d 695, 705 (Del. 2009) 

(internal quotation marks omitted).  Absent such a showing, Unocal cannot apply.  
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To use a claim of entrenchment to establish demand futility under Rule 23.1, a 

jf[chnc``!gomn!w[ff_a_!qcnb!particularity that . . . perpetuation of self in office . . . 

was the sole or primary purpose i`x![!g[dilcny of the board in taking the 

challenged action.  Pogostin, 480 A.2d at 627 (emphases added); (Section I.C.4). 

Applying these standards to the Complaint, the Court should find that 

(i) Plaintiff failed to trigger Unocal because he failed to plead under Rule 12(b)(6) 

nb[n!nb_!UNX!?]kocmcncih!q[m![!w^_`_hmcp_!g_[mol_YZ!ch!l_mjihm_!ni!Y[Z!nbl_[nx,!

Stroud v. Grace, 606 A.2d 75, 82-83 (Del. 1992); and (ii) Plaintiff failed to plead 

under the even more demanding standard of Rule 23.1 that entrenchment was 

Defendannmz!wmif_!il!jlcg[ls!joljim_x!ch![jjlipcha!nb_!UNX!?]kocmcncih,!

Pogostin, 480 A.2d at 627. 

Qcgjfs!jon,!Nf[chnc``zm!]ih]fomils![mm_lncihm!i`!^_`_hmcp_!]ih^o]n![h^!

entrenchment are baseless, and conflict with the facts Plaintiff pleads; they do not 

satisfy Unocal or Pogostin.  Among other things, the same Board that voted for the 

WPZ Acquisition (i) initiated a review of strategic alternatives in response to 

CRCzm!mo\m_ko_hn!qlcnn_h!i``_l!)?32-33 ¶¶ 77-78); (ii) invited ETE to participate 

in that process (A380); (iii) negotiated and executed a merger agreement with ETE 

that would have cost all Defendants their jobs (A34-35 ¶ 82); and (iv) unanimously 
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authorized litigation against ETE to force it to consummate the ETE Merger (A37 

¶ 88).  These are not the actions of entrenched directors fending off a threat.3

Further, Plaintiff cannot dispute that: 

( The Board did not consider acquiring WPZ until nearly a year
after ETE first approached Williams in February 2014 (A20-21 
¶ 44; A22-23 ¶ 49); 

( The Board reached out to ETE in February 2015 to learn more 
[\ion!CRCzm!_rjl_mmcih!i`!chn_l_mn!)[h^!s_n!CRC!mncff!g[^_!hi!
offer) (A373); 

( When the WPZ Acquisition was announced in May 2015, ETE 
had never made an offer to acquire Williams (A32-33 ¶ 77); 
had never threatened to take hostile action against Williams, 
[h^!chmn_[^!^_m]lc\_^!cnm!ip_lnol_m![m!w`lc_h^fsx!)?33!u 79); 
and had never suggested that the WPZ Acquisition would make 
Williams less attractive to ETE (A20-21 ¶¶ 44-45); 

( CRCzm!ACM!_rjl_mmfs!nif^!?lgmnliha!nb[n!CRC!q[m!cnterested 
in a merger only if Williams was supportive of one (A373);4

3 Although Plaintiff named the same Defendants in Ryan I and Ryan II, 
Plaintiff attempts to plead demand futility with respect to the ten-member Board 
that was in office when he filed the Ryan II Complaint (A37-38 ¶ 92)vrather than 
the full thirteen-member Board that was in office when he filed the Ryan I 
Complaints (B23-24 ¶¶ 10-22; B112-13 ¶¶ 12-24).  That is improper.  See Harris 
v. Carter, 582 A.2d 222, 228-29, 231 (Del. Ch. 1990*!)]ih]fo^cha!nb[n!wnb_!ncg_!i`!
nb_!`cfcha!i`!nb_!ilcach[f!jf_[^chax!wcm!nb_!jlij_l!ncg_!ni!g_[mol_!mi-called demand 
futility where the originaf!jf_[^cha!^i_m!hin!joljiln!ni!\_!\lioabn!^_lcp[ncp_fsx!\on!
nb_![g_h^_^!jf_[^cha!^i_m*.!!@on,!ch![hs!_p_hn,!oh^_l!Nf[chnc``zm!iqh!nb_ils,!nb_!
fact that the later Board includes directors who did not vote on the WPZ 
Acquisition reinforces the lack of any entrenchment motive on the part of that later 
Board. 

4 See Ryan v. Gursahaney, 2015 WL 1915911, at *7 (Del. Ch. Apr. 28, 2015) 
)wY?Z\m_hn![h![]no[f!)[m!ijjim_^!ni!jimmc\f_!il!nb_il_nc][f*!ymnloaaf_!`il!]iljil[n_!
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( Twelve of the thirteen directors who approved the WPZ 
Acquisition were independent, outside directors (A13-14 ¶¶ 13-
24);5

( None i`!@[l]f[smz!jl_m_hn[ncihm!g_hncihm! !

 and 

( There are no facts showing that a majority of the Board ever 
subjectively perceived ETE as a threat ni!nb_!@i[l^zm!]ihnlif!
(see ?jj_ff[hnzm!@l.![n 32). 

And Plaintiff undercuts his argument of entrenchment by asserting 

l_j_[n_^fs!ch!bcm!\lc_`!)[m!b_!^c^!\_fiq*!nb[n!CRC!wwas no threat to corporate 

policy or effectivenessx.!!)Id. at 31; A85); see Kahn v. Roberts, 679 A.2d 460, 465-

66 (Del. 1996) (holding that Unocal q[m!hin!nlcaa_l_^!qb_l_!nb_!jf[chnc``!w[lao_Y^Z!

. . .!nb[n!ynb_!^_`_h^[hnm!Y][hhinZ!_mn[\fcmb!nb[n!nb_s!nlofs!j_l]_cp_^![!f_a[ffs!

]iahct[\f_!nbl_[n!ni!Ynb_!]igj[hszmZ!]iljil[n_!jifc]s![h^!_``_]ncp_h_mmzx*.6

]ihnlif,z!nb_!jl_mogjncih!i`!^cl_]nilc[f!^cmchterestedness and independence is not 
rebutted under the Aronson [h[fsmcm.x*,!EJJ_H, 2015 WL 7302249 
(Del. Nov. 19, 2015) (table). 

5 See Kahn v. Roberts, 1994 WL 70118, at *6 (Del. Ch. Feb. 28, 1994) (ruling 
nb[n!nb_!`[]n!nb[n!w[!g[dilcns!i`!nb_!^cl_]nilm!qho voted on the [challenged 
nl[hm[]ncihZ!q_l_!ch^_j_h^_hn,!ionmc^_!^cl_]nilmx!wjl_]fo^_m!nb_!_hnl_h]bg_hn!
nb_ilsx!i`!^_g[h^!`oncfcns*.

6 Nf[chnc``!`[ofnm!nb_!Aioln!i`!Ab[h]_ls!`il!wh_p_l!c^_hnc`YschaZ![hs!nbl_[n!ni!
Ucffc[gmzm!jifc]c_m![h^!_``_]ncp_h_mmx,![nd argues that, if the WPZ Acquisition 
was not a response to a threat, it must have been intended to entrench the Board.  
)?jj_ff[hnzm!@l.![n!29-33 & n.103, 37-39.*!!@on!B_`_h^[hnmz!jichn!cm!nb[n!nb_!UNX!
Acquisition was not a defensive measure to begin with, as is supported by the 
absence of any threat.  As Barclays repeatedly advised and the Board agreed, the 
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Dil![ff!i`!nb_m_!l_[mihm,!nb_!@i[l^zm![jjlip[f!i`!nb_!UNX!?]kocmcncih!^i_m!

not trigger Unocal l_pc_q.!!Gn!][hhin!wl_[mih[\fs!\_!ch`_ll_^x,!Gantler, 965 A.2d 

at 705, from the totality of facts alleged and incorporated into the Complaint that 

the WPZ Acquisition was a defensive measure.  See >EVEQSYRX!/SQQG_RW&!5RG(!

v. Time Inc.,!571!?.2^!1140,!1152!)B_f.!1989*!)ojbif^cha!Aioln!i`!Ab[h]_lszm!

decision to reject Unocal [h^![jjfs!\omch_mm!do^ag_hn!lof_!ni!Rcg_!\i[l^zm!

decision to acquire Warner before Paramount had made a bid for Time); 

Doskocil Cos. v. Griggy, 1988 WL 85491, at *6 (Del. Ch. Aug. 18, 1988) 

(rejecting Unocal review where plaintiff failed to establish a reasonable likelihood 

i`!mo]]_mm!i`!mbiqcha!nb[n!n[la_nzm!cmmo[h]_!i`!jl_`_ll_^!mb[l_m!q[m!ch!l_mjihm_!ni!

[]koclilzm!jol]b[m_!i`!n[la_nzm!mni]e*.!!?]]il^chafs,!nb_!Aioln!i`!Ab[h]_ls!_ll_^!ch!

holding that Plaintiff had, even if barely, done enough to state a claim under 

Unocal pursuant to Rule 12(b)(6).  (Op. at 21-24.)  Plaintiff failed to state a claim.7

WPZ Acquisition was designed to create short- and long-term shareholder value.  
There was no entrenchment motive because there was no struggle for corporate 
control.  See Grobow v. Perot, 539 A.2d 180, 188 (Del. 1988*!)l_d_]ncha!jf[chnc``zm!
wl_fc[h]_!ih!Unocalx!ni!_r]om_!^_g[h^!\_][om_!wnb_l_!q[m!hi!ionmc^_!nbl_[n!ni!
]iljil[n_!jifc]s!i`!Ynb_!]iljil[ncihZx*=!Ryan, 2015 WL 1915911, at *7.   

7 Because Unocal does not apply, Plaintiff must overcome the business 
judgment rule.  See Kahn, 679 A.2d at 466.  He cannot do so, and barely tries.  
Defendants are disinterested and independent with respect to the WPZ Acquisition 
because they are not entrenched; and D_`_h^[hnm![]n_^!wch!aii^!`[cnb![h^![`n_l!
l_[mih[\f_!chp_mnca[ncihx!\_][om_!nb_s!l_j_[n_^fs!g_n!qcnb![^pcmilm![h^!
determined that legitimate business reasons supported the WPZ Acquisition.  Id.
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But the Court of Chancery correctly held that Plaintiff did not sufficiently 

plead under Rule 23.1 that entreh]bg_hn!q[m!B_`_h^[hnmz!mif_!il!jlcg[ls!gincp_.!!

(Op. at 35-46.)  Plaintiff tries to overcome the compelling conclusion that the 

Board approved the WPZ Acquisition for independent, non-entrenchment reasons 

by attacking its timing, rationale and terms.  (See ?jj_ff[hnzm!@l.![n!33-37.)  These 

attacks fail. 

i. Timing of the WPZ Acquisition 

Nf[chnc``![lao_m!nb[n!wnb_!ncgcha!i`!nb_!nl[hm[]ncih!\_aYmZ!nb_!ko_mncih!i`!qbs!

the Board was so determined to enter into the WPZ Acquisition when it did, and 

against the advic_!i`!cnm!`ch[h]c[f![^pcmil,!moaa_mncha![!gincp_!i`!_hnl_h]bg_hnx.!!

)?jj_ff[hnzm!@l.![n!33-34.)  This is wrong. 

The Board engaged in a months-long process during the winter and spring 

of 2015, during which the Board and its advisors considered many strategic 

alternatives, including a possible merger with ETE and an acquisition of WPZ.  In 

January, March and April, Barclays identified numerous benefits to acquiring 

WPZ; and, on April 2v`[l!`lig!w[^pcmYchaZ!nb_!@i[l^!nb[n!nb_l_!q[m!hi!p[fc^!

business reason to []kocl_!UNX![n!nb[n!ncg_x!)id. at 1)vBarclays advised that 

wYqZ_!\_fc_p_!nbcm!YUNXZ!nl[hm[]ncih!l_jl_m_hnm![h![nnl[]ncp_!ijjilnohcns!ni!

significantly lower the cost of capital and enhance near and long term growth and 

p[fo[ncihx!)?240*.!!Diffiqcha!nbcm![^pice, the Board, on April 9vafter months of 
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consideration, debate and analysisvmade its initial offer to acquire WPZ.  (A28 

¶ 66.*!!Nf[chnc``zm!]f[cg!nb[n!nb_!@i[l^![]n_^!w[a[chmn!nb_![^pc]_!i`!cnm!`ch[h]c[f!

[^pcmilx!cm!hihm_hm_.!!)?jj_ff[hnzm!@l.![n!34.*

Pf[chnc``zm!inb_l!ncgcha![laog_hn,!nb[n!Ucffc[gm![h^!UNX!w[al__^!ih!`ch[f!

^_[f!n_lgm!domn!`iol!^[sm![`n_l!Ucffc[gm!g[^_!cnm!chcnc[f!i``_lx!)id. at 33-34), is 

]ihnl[^c]n_^!\s!Nf[chnc``zm!iqh![ff_a[ncihm.!!?]]il^cha!ni!nb_!Aigjf[chn,!Ucffc[gm!

made its initial offer on April 9, and yet Williams and WPZ did not agree on an 

exchange ratio until May 11 or sign their deal until May 12.  (See A28 ¶¶ 66-67.)  

Negotiations between Williams and WPZ lasted over a month.  No reasonable 

reading of the facts supports Plainnc``zm!]f[cg!nb[n!B_`_h^[hnm!wlomb_^!nb_!UNX!

?]kocmcncihx!ni!_hnl_h]b!nb_gm_fp_m.!!)?27!u 65); see Grobow, 539 A.2d at 188 

)bif^cha!nb[n![ff_a[ncihm!i`!wnb_!lomb_^!h[nol_!i`!nb_!nl[hm[]ncihx!w[l_!j[n_hnfs!

chmo``c]c_hnx!ni!_r]om_!^_g[h^!\[m_^!ih!_hnl_h]bg_ht claims). 

ii. Terms of the WPZ Acquisition 

Plaintiff challenges the Termination Fee Provisionvwhich amounted to just 

3.15% of equity value (see A29 ¶ 70; A35 ¶ 84)vand the Force-the-Vote 

Nlipcmcih,![m!wh__^f_mm!^_[f-protection measures that Williams put in pl[]_x!`il!

_hnl_h]bg_hn!joljim_m.!!)?jj_ff[hnzm!@l.![n!34-35 (emphasis added).)  But, in fact, 

it was C>D_W conflicts committee (see A28 ¶ 66), represented by counselvand not 
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Williamsvthat negotiated for these provisions, so as to protect the minority 

unitholders of WPZ in case the Williams Board changed its recommendation.   

Further, these provisions are entirely common and reasonable, which negates 

any inference that they were defensive or meant to entrench the Board.  See, e.g., 

0IRX!Z(!?EQXVSR!5RX_P!/SVT(, 2014 WL 2931180, at *9 (Del. Ch. June 30, 2014) 

)^cmgcmmcha!]f[cg!]b[ff_hacha!n_lgch[ncih!`__!i`!4.5'!i`!nl[hm[]ncihzm!_kocns!

value); 5R!VI!0SPPEV!ALVMJX]!@_LSPHIV!8MXMK(, 14 A.3d 573, 593, 613-15 (Del. Ch. 

2010) (upholding termination fee of roughly 3.9'!i`!^_[fzm!ip_l[ff!p[fo_*=!

In re .6_W!CLSPIWEPI!/PYF&!5RG(!@_LSPHIVW!8MXMK(, 2013 WL 396202, at *13 

(Del. Ch. Jan. 31, 2013) (ruling that force-the-pin_!jlipcmcihm!wb[p_!lionch_fs!\__h!

ojb_f^![m!l_[mih[\f_x*=!Energy Partners, Ltd. v. Stone Energy Corp., 

2006 WL 2947483, at *3 n.25 (Del. Ch. Oct. 11, 2006*!)`ch^cha!wy`il]_!nb_!pin_z!

jlipcmcih!j_lgcmmc\f_x*.!!?]]_jncha!Nf[chnc``zm![laog_hnm!qiof^!nolh!_p_ls!loh-of-

the-mill M&A deal into a Unocal trigger and result in automatic demand futility 

for any challenge to a deal.  That is not the law. 

Moreover, if Defendants designed the Termination Fee Provision and Force-

the-Vote Provision to keep themselves in office, they did a terrible job of it.  Two 

other bidders made offers for Williams without requiring that Williams terminate 
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the WPZ Acquisition (A384-85), and Williams in fact agreed to terminate it in 

favor of the ETE Merger (A35 ¶ 84).  The provisions did not preclude anyone.8

iii. Rationale of the WPZ Acquisition 

  Plaintiff disagrees with the Board and its financial advisor about how much 

Williams was likely to benefit from the WPZ Acquisition, arguing that the benefits 

of a step-oj!ch!n[r!\[mcm!q_l_!chmo``c]c_hnfs!wh_[l!n_lgx!`il!Nf[chnc``zm!fcecha.!!

)?jj_ff[hnzm!@l.![n 35-36.)  But there is no rule that requires boards to consider 

only immediate gains or to satisfy the hindsight preferences of any single 

shareholdervor else be found entrenched.  And, even if there were such a rule, 

@[l]f[sm![^pcm_^!nb_!@i[l^!nb[n!nb_!UNX!?]kocmcncih!qiof^!w_hb[h]_!near and 

long n_lg!aliqnb![h^!p[fo[ncihx.!!)?240!)_gjb[mcm![^^_^*.*

Nf[chnc``![fmi!]ihn_h^m!nb[n!@[l]f[sm![^pcm_^!nb[n!wymcgjfc`c_^!ila[hct[ncih[f!

mnlo]nol_zx![h^!wjin_hnc[f!^cpc^_h^![]]l_ncihx!w^c^!not justify an acquisition of 

UNXx.!!)?jj_ff[hnzm!@l.![n!36!(!h.118.*  But Barclays did not say that; it identified 

those benefits, recommended that the Board  

8 Plaintiff also complains that the exchange ratio in the WPZ Acquisition 
wcgjfc_^![!jl_gcog!Y16.8'Z!mo\mn[hnc[ffs!bcab_l!nb[h!l_]_hn!]igj[l[\f_!
nl[hm[]ncihmx![h^!w@[l]f[smzm!. . . assumed . . .! !jl_gcogx.!!)?jj_ff[hnzm!@l.!
at 14 n.38, 34.)  Both points are mistaken.  

  Regardless, allegations 
]ih]_lhcha!wnb_!ac[hn!jl_gcog!j[c^x!w[l_!j[n_hnfs!chmo``c]c_hnx!ni!_mn[\fcmb!
entrenchment.  Grobow, 539 A.2d at 188; see Ryan, 2015 WL 1915911, at *9. 
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![h^!]ih]fo^_^!nb[n!nb_!wYUNXZ!nl[hm[]ncih!l_jl_m_hnm![h![nnl[]ncp_!

opportunity to . . . enhance near and long term growth [h^!p[fo[ncihx.!!)?240.*!

Plaintiff asserts that, in its March 31, 2015 presentation to the Board (which 

q[m!^cm]omm_^!ch!nb_!?jlcf!2!@i[l^!g__ncha*,!w@[l]f[sm!c^_hnc`c_^![!mojjim_^!

improved access to capital only after the Williams Board already decided to go 

`ilq[l^!qcnb!nb_!UNX!?]kocmcncihx.!!)?jj_ff[hnzm!@l.![n!36-37.)  But Plaintiff 

points to no facts suggesting that the Board had made up its mind before April 2; in 

`[]n,!nb_!@i[l^!^c^!hin!g[e_!cnm!wchcnc[f!i``_lx!ni![]kocl_!UNX!ohncf![!q__e!f[n_l,!

on April 9.  (A28 ¶ 66); see Greenwald v. Batterson, 1999 WL 596276, at *5-7

(Del. Ch. July 26, 1999) (rejecting inference of entrenchment for purposes of 

^_g[h^!`oncfcns!w\[m_^!g_l_fs!ih!jf[chnc``zm!ohmojjiln_^,!]ih]fomils![ff_a[ncihmx*.

Finally, Plaintiff h[m!hinbcha![n![ff!ni!m[s![\ion!nb_!wjin_hnc[f!`il!]imn!

m[pchamx![h^!wmnl_[gfch_^!aip_lh[h]_x!nb[n!@[l]f[sm!c^_hnc`c_^![m!fce_fs!ni!`fiq!

from the WPZ Acquisition.  (A184; A229.)   

In sum, the WPZ Acquisition was a good deal for Williams and its 

shareholders.  Barclays advised the Board of the many expected benefits, and the 

Board acted on that advicevwith the goal of creating shareholder value, not 

entrenchment.  See Kahn, 1994 WL 70118, at *6 (rejecting claim that challenged 

nl[hm[]ncih!wq[m!^lcp_h!mif_fs!ir primarily by the desire of the . . . board to 

j_lj_no[n_!cnm!iqh!]ihnlifx!\_][om_!wYnZb_!Y]Zigjf[chn!cnm_f`!mbiqm!nb[n!nb_!. . . 
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\i[l^!b[^!l[ncih[f!\omch_mm!l_[mihmx!`il![jjlipcha!nb_!]b[ff_ha_^!nl[hm[]ncih*.!!

Plaintiff has failed to satisfy the Pogostin test for pleading demand futility. 

4. Nf[chnc``zm!P_g[chcha!?laog_hnm!D[cf.

Plaintiff makes three final arguments aimed at excusing demand:  

(i) that wnb_!Aioln!i`!Ab[h]_ls!]ih`f[n_^!nb_!`clmn!jliha!i`!Aronson . . . with the 

m_]ih^!jlihax!)?jj_ff[hnzm!@l.![n 39-43); (ii) that the court erred in its analysis 

under the first prong of Aronson (id. at 44-49); and (iii) nb[n,!w_p_h!c`!nb_!]f[cgm!

against the remaining Defendants did not rise to the level of bad faith, . . . the case 

mbiof^!b[p_!\__h![ffiq_^!ni!jli]__^![a[chmn!?lgmnlihax!)id. at 42-43).  Each 

argument fails. 

First,!nb_!Aioln!i`!Ab[h]_ls!^c^!hin!_ll!\s!w]ih`f[nYchaZx!nb_!Aronson

prongs.  (Id. at 39-43.)  To determine whether a plaintiff has pled demand futility 

under Aronson,!wnb_!Aioln!i`!Ab[h]_ls!. . . must decide whether, under the 

particularized facts alleged, a reasonable doubt is created that:  (1) the directors are 

disinterested and independent [or] (2) the challenged transaction was otherwise the 

jli^o]n!i`![!p[fc^!_r_l]cm_!i`!\omch_mm!do^ag_hnx.!!473!?.2^![n 814.  Shortly after 

Aronson, in Pogostin, this Court applied the test to an entrenchment claim like 

Nf[chnc``zm.!!?m!hin_^![\ip_,!ni!jf_[^!^_g[h^!`oncfcns!\[m_^!ih!_hnl_h]bg_hn!oh^_l!

Pogostin,![!jf[chnc``!gomn!w[ff_a_!qcnb!j[lnc]of[lcns!nb[n!. . . perpetuation of self in 

office . . . was the sole or primary purpose i`x![!g[dilcns!i`!nb_!\i[l^!ch!n[echa!nb_!
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challenged action.  Pogostin, 480 A.2d at 627 (emphasis added); (see Op. at 33, 44 

& n.174 (applying Pogostin mn[h^[l^*=!?jj_ff[hnzm!@l.![n 28, 47 (same)).  In other 

words, under Pogostin, the two Aronson prongs collapse into this single question.9

The court analyzed each prong separately (see Op. at 37-42 (prong one), 42-

46 (prong two)), and correctly acknowledged, as other courts in this context have 

done (see hin_!9![\ip_*,!nb[n!wYNf[chnc``zmZ![laog_hnm![l_!_mm_hnc[ffs!nb_!m[g_!`il!

\inbx!Aronson prongs (Op. at 37*.!!Lin![!mchaf_!ih_!i`!Nf[chnc``zm![onbilcnc_m!

analyzes entrenchment allegations any differently under the two Aronson prongs.  

(See ?jj_ff[hnzm!@l.![n 39-43.) 

Second, the Court of Chancery correctly applied the Pogostin test and 

therefore correctly held that Plaintiff failed to plead demand futility under either 

Aronson prong.  As noted, under Pogostin, Plaintiff must plead that entrenchment 

9 See, e.g., Grobow, 539 A.2d at 188-89 (rejecting entrenchment allegation 
oh^_l!`clmn!jliha,![h^!lofcha!oh^_l!m_]ih^!jliha!nb[n!wYqZ_!b[p_![fl_[^s!
determined that plaintiffs have not stated a claim of . . . entrenchment as the 
]igj_ffcha!gincp_!`il!nb_!l_jol]b[m_x*=!Ryan, 2015 WL 1915911, at *6-9 (holding 
that the same Plaintiff as in this action failed to allege that demand was futile on 
_hnl_h]bg_hn!nb_ils!oh^_l!`clmn!jliha,![h^!nb[n!wYjZf[chnc``zm![laog_hn![m!no the 
second prong of Aronson f[la_fs!]ihmcmnm!i`![!l_b[mbx,!qbc]b!wY[Zm!^cm]omm_^!
above . . .!cm!oh[p[cfchax*=!Greenwald, 1999 WL 596276, at *5-7 (holding that 
demand was not excused under Aronson because plaintiff failed to allege that 
entrenchment was tb_!\i[l^zm!wymif_!il!jlcg[ls!joljim_zx,![m!l_kocl_^!\s!\inb!
prongs); Cottle v. Standard Brands Paint Co., 1990 WL 34824, at *8 (Del. Ch. 
Mar. 22, 1990) (holding that entrenchment allegation was insufficient under first 
prong and, with respect to second proha,!nb[n!wYnZbcm!cm!\on![hinb_l!p_lmcih!i`!nb_!
m[g_![laog_hn!nb[n!b[m!\__h!l_d_]n_^!ch!nb_!]ihn_rn!i`!^cl_]nil!chn_l_mnx*.
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q[m!nb_!@i[l^zm!mif_!il!jlcg[ls!joljim_!ch![jjlipcha!nb_!UNX!?]kocmcncih.!!

Nf[chnc``zm!iqh![jjli[]b!ni!nb_!Aronson prongs acknowledges this, as he tries 

(unsuccessfully) to use the same supposed rationale from Pogostinvnb[n!wnb_!ihfs!

gincp[ncih!`il!nb_!UNX!?]kocmcncih!q[m!ni!nbq[ln![!n[e_ip_l!\s!CRCx!)id. at 6; 

see id. at 7)vto satisfy each Aronson prong (see id. at 6!)wRb_m_![ff_a[ncihm!

provide more than a reasonable doubt that the WPZ Acquisition was not the 

jli^o]n!i`!p[fc^!\omch_mm!do^ag_hn.x*=!id. at 7!)w?]ncha!^_`_hmcp_fs!mif_fs!`il!

purposes of preventing a change in control is entrenchment, and constitutes a 

breach of the duty of loyalty . . . .x**.!!Nf[chnc``!][hhin!jf_[^!^_g[h^!`oncfcns unless 

b_!jf_[^m!qcnb!j[lnc]of[lcns!nb[n!nb_!@i[l^zm!mif_!il!jlcg[ls!joljim_!ch![jjlipcha!

the WPZ Acquisition was entrenchment; he failed to do that.  (Section I.C.3.)  

Demand is not excused. 

Third, Plaintiff cannot proceed based on the theory that only one of 

Ucffc[gmz!nbcln__h!^cl_]nilmvCEO Alan Armstrongvapproved the WPZ 

?]kocmcncih!ni!_hnl_h]b!bcgm_f`.!!)?jj_ff[hnzm!@l.![n 42-43.)  To plead demand 

futility, Plaintiff must allege that a majority of the Board was disqualified from 

considering a demand.   See, e.g., Levine v. Smith, 591 A.2d 194, 205 (Del. 1991) 

)wRb_!jl_gcm_!i`![!mb[l_bif^_l!]f[cg!i`!`oncfcns!i`!^_g[h^!cm!nb[n![!majority of the 

board of directors either has a financial interest in the challenged transaction or 

lacks independence or otherwcm_!`[cf_^!ni!_r_l]cm_!^o_!][l_.x!)_gjb[mcm![^^_^**=!
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Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 363-64 (Del. 1993*!)wL_cnb_l!

Aronson nor Pogostin ][h!\_!`[clfs!l_[^!ni!mojjiln!Yjf[chnc``zmZ!nb_mcm!nb[n![!`ch^cha!

of one ^cl_]nilzm!jimm_mmcih!i`![!^cmko[fc`scha!m_f`-interest is sufficient, without 

more, to rebut the business judgment presumption of director/board loyalty; and no 

B_f[q[l_!^_]cmcih[f!f[q!i`!nbcm!Aioln!mojjilnm!mo]b![!l_mofn.x!)_gjb[mcm![^^_^**,!

modified on reargument, 636 A.2d 956 (Del. 1994).10

10 McPadden v. Sidhu, 964 A.2d 1262 (Del. Ch. 2008) (see ?jj_ff[hnzm!@l.!
at 41-42), is consistent with this principle of Delaware law.  The court in 
McPadden (i) held that demand was excused under the second prong of Aronson
because the board failed to act with due care; (ii) dismissed the fiduciary duty 
claims against the directors because the corporation had an exculpatory provision 
an^!nb_!^cl_]nilmz!]ih^o]n!^c^!hin!lcm_!ni!nb_!f_p_f!i`!\[^!`[cnb=![h^!)ccc* refused to 
dismiss a fiduciary duty claim against a non-director officer who was not protected 
by the exculpatory provision.  964 A.2d at 1263-64, 1270-76.  The court never 
excused demand based on allegations that demand would be futile as to only one of 
many directors. 
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)3140'/28"32"463)+*96'0"-6392*7&"

'& 5RCPQGLK"4OCPCKQCB"

Should the Complaint be dismissed on the grounds that it is barred by Court 

of Chancery Rule 15(aaa), res judicata or the prohibition against claim splitting?  

(B306-23; B427-40; A1081:20-1095:12; A1109:19-1111:03.) 

(& 7Q@KB@OB"LD"6CSGCT"

The Court of Chancery did not resolve this question.  Therefore, review is 

de novo.  See Ceccola v. State Farm Mut. Auto. Ins. Co., 2012 WL 3029546, at *2 

(Del. July 26, 2012*!)n[\f_*!)wU_!]ihmc^_l!nbcm!cmmo_!de novo, because the Superior 

Aioln!do^a_!^c^!hin![^^l_mm!cn.x*.

)& 1COGQP"LD"'OERJCKQ"

The Complaint is barred by Rule 15(aaa) (Section II.C.1), res judicata

(Section II.C.2) and the prohibition against claim splitting (Section II.C.3)veach 

of which provides an independent basis for affirmance.  See Cent. Laborers 

Pension Fund v. News Corp.,!45!?.3^!139,!141!)B_f.!2012*!)wYRZbcm!Aioln!g[s!

[``clgx!wih![hs!cmmo_!nb[n!q[m!`[clfs!jl_m_hn_^!ni!nb_!Aourt of Chancery, even if 

nb[n!cmmo_!q[m!hin![^^l_mm_^!\s!nb[n!]ioln.x*.!!Rb_m_!jli]_^ol[f!\[lm!q_l_!`offs!

\lc_`_^![h^![lao_^!\_fiq.!!Nf[chnc``zm!_r]om_m!^i!hin!l_m]o_!nb_!Aigjf[chn.!!

(Section II.C.4.) 
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1. The Complaint Is Barred by Court of Chancery Rule 15(aaa). 

Rb_!Aioln!i`!Ab[h]_ls!l_]iahct_^!nb[n!wYnZb_!jli]_^ol[f!bcmnils!i`!nbcm!

g[nn_l!cm!qch^cha,![h^!l[cm_m!]ih]_lhm![\ion!nb_!pc[\cfcns!i`!nb_!jl_m_hn![]ncihx.!!

)Mj.![n!15.*!!?]]il^chafs,!B_`_h^[hnmz!wPof_!15)[[[*!\[mcm!Y`il!^cmgcmm[fZ!. . . is by 

no means `lcpifiomx.!!)Id. at 17.)  But the court did not decide the issue. 

Rule 15(aaa) provides: 

wY?Z!j[lns!nb[n!qcmb_m!ni!l_mjih^!ni![!gincih!ni!^cmgcmm!
under Rules 12(b)(6) or 23.1 by amending its pleading 
must file an amended complaint, or a motion to amend 
. . . ,!hi!f[n_l!nb[h!nb_!ncg_!mo]b!j[lnszm![hmq_lcha!\lc_`!ch!
response to either of the foregoing motions is due to be 
filed.  In the event a party fails to timely file an amended 
complaint or motion to amend under this subsection (aaa) 
and the Court thereafter concludes that the complaint 
should be dismissed under Rule 12(b)(6) or 23.1, such 
dismissal shall be with prejudice (and in the case of 
complaints brought pursuant to Rules 23 or 23.1 with 
prejudice to the named plaintiffs only) unless the Court, 
for good cause shown, shall find that dismissal with 
prejudice would not be just under all the circumstances.  
Rule[] 41(a) . . . shall be construed so as to give effect to 
nbcm!mo\m_]ncih!)[[[*.x

Sh^_l!Pof_!41)[*)1*,!w[h![]ncih!g[s!\_!^cmgcmm_^!\s!nb_!jf[chtiff without order of 

court . . . .  However, no such dismissal . . . shall be effective where the complaint 

is subject to a motion to dismiss and the plaintiff has chosen to file an answering 

\lc_`!l[nb_l!nb[h!m__echa!ni![g_h^.!!Q__!Pof_!15)[[[*.x
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Rule 15)[[[*!wcm!chn_h^_^!ni!]ihm_lp_!fcnca[hnmz![h^!do^c]c[f!l_miol]_m!\s!

discouraging a party from briefing a dispositive motion before filing an amended 

]igjf[chnx.!!E. Sussex Assocs., LLC v. W. Sussex Assocs., LLC, 

2013 WL 2389868, at *1 (Del. Ch. June 3, 2013).  In other words, a plaintiff 

cannot amend its complaint once it has filed a brief opposing a motion to dismiss; 

it is stuck with that earlier complaint.  See Stern v. LF Capital Partners, LLC, 

820 A.2d 1143, 1146-47 (Del. Ch. 2003); Braddock v. Zimmerman, 906 A.2d 776, 

783 (Del. 2006). 

Plaintiff violated Rule 15(aaa) because he filed the Ryan II Complaint three 

weeks after ijjimcha!B_`_h^[hnmz!K[s 6 Motion in Ryan I.  While the Complaint 

was not styled as an amendment, clearly it was onevasserting a claim on the same 

facts against the same Board for the same relief.  A plaintiff cannot end-run 

Rule 15(aaa) by answering a motion to dismiss, filing a new complaint on a 

different docket, and seeking to withdraw his earlier complaint under Rule 41(a).  

See Stern, 820 A.2d at 1147!)l_`omcha!ni!j_lgcn!jf[chnc``m!ni!wl_milnYZ!ni![!

Rule 41(a) dismissal in order to accomplish what Rule 15(aaa) would not allowv

nb_!`cfcha!i`![!h_q!]igjf[chnx*.

Following Stern, the Chancery Rules were amended to add the final sentence 

of Rule 15(aaa), which expressly extends the rule to voluntary dismissals, and to 

add the corresponding second sentence of Rule 41(a)(1).  See In re EZCorp Inc. 
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Consulting Agreement Deriv. Litig., 130 A.3d 934, 941 (Del. Ch. 2016).  These 

amendments expr_mmfs!\[l!Nf[chnc``zm!mnl[n[a_g.

2. The Complaint Is Barred by Res Judicata. 

Res judicata \[lm![!mo\m_ko_hn!]f[cg!wl_a[l^cha!nb_!m[g_!g[nn_l!\_nq__h!

nb_!m[g_!j[lnc_mx.!!Mott v. State, 49 A.3d 1186, 1189 (Del. 2012).  The subsequent 

]f[cg!cm!\[ll_^!wY_Zp_h if a substantive theory of recovery asserted in a subsequent 

f[qmocn!cm!^c``_l_hn!`lig!nb[n!jl_m_hn_^!ch!jlcil!fcnca[ncihx.!!Wilson v. Brown, 

2012 WL 195393, at *4 (Del. Jan. 24, 2012) (table) (internal quotation marks 

igcnn_^*.!!wRes judicata exists to provide a definite end to litigation, prevent 

p_r[nciom!fcnca[ncih,![h^!jligin_!do^c]c[f!_]ihigs.x!!T.A.H. First, Inc. v. Clifton 

Leasing Co., 90 A.3d 1093, 1096 n.9 (Del. 2014) (internal quotation marks 

omitted). 

The Complaint is barred by res judicata.  The Court of Chancery dismissed 

the Second Ryan I Complaint with prejudice in January 2017.  (See B414; 

B408:16-23.)  Because the Ryan II Complaint challenges the same transaction on 

the same ground and involves the same parties, the Complaint is barred by 

res judicata.  Plaintiff cannot take two bites at the apple.  See Maldonado v. Flynn, 

417 ?.2^!378,!380,!382,!384!)B_f.!Ab.!1980*!)bif^cha!nb[n!wnb_!`ch[f![^do^c][ncih!

i`!^cmgcmm[f!ch!nb_!Yjlcil!]ioln!i`!mb[l_bif^_lzm!^cl_]n!]f[cgmZ!jl_]fo^_m!bcm!

prosecutiih!i`!bcm!]iggih!f[q!Y^_lcp[ncp_Z!nb_ils!i`!l_]ip_ls!ch!nbcm!Aiolnx*=!



39 

Orloff v. Shulman, 2005 WL 3272355, at *8 (Del. Ch. Nov. 23, 2005) (holding that 

res judicata barred plaintiffs from bringing a derivative claim because they 

w[fl_[^s!b[^!nb_cl!ijjilnohcns!ni!^i!mix!ch![!jlcil![]ncih!qb_l_!nb_s![mm_ln_^!^cl_]n!

claims). 

3. The Complaint Is Barred by the Prohibition Against Claim 
Splitting. 

wUb_l_![!jf[chnc``!b[m!b[^![!`off,!`l__![h^!ohnl[gg_f_^!ijjilnohcns!ni!

present his facts, but . . . has failed to assert claims which should in fairness have 

been asserted, he will ordinarily be precluded by the doctrine of claim splitting 

`lig!mo\m_ko_hnfs!jl_mmcha!bcm!igcnn_^!]f[cg!ch![!mo\m_ko_hn![]ncih.x!!J.L. 

v. Barnes, 33 A.3d 902, 918 (Del. Super. Ct. 2011) (internal quotation marks and 

[fn_l[ncihm!igcnn_^*.!!Rbcm!lof_!_hmol_m!nb[n!whi!j_lmih!YcmZ!ohh_]_mm[lcfs!b[l[mm_^!

qcnb![!gofncjfc]cns!i`!mocnmx,![h^!wjl_p_hnYmZ![!fcnca[hn!`lig!a_nncha!nqi!\cn_m![n!nb_!

[jjf_x.!!Id. (internal quotation marks omitted). 

Plaintiff impermissibly split his claims.  The Ryan I Complaints and the 

Ryan II Aigjf[chn!_[]b!]b[ff_ha_^!nb_!@i[l^zm![jjlip[f!i`!nb_!UNX!?]kocmcncih!

on the same ground, named the same Defendants, sought the same relief, and 

alleged the same facts.  (See B354-96.)  Nothing prevented Plaintiff from including 

a derivative count in the Ryan I Aigjf[chnm,![m!B_`_h^[hnmz!gincihm!ni!^cmgcmm!ch!

Ryan I suggested he should.  (See B61; A1109:3-12!)Aioln;!!wYWZiol!]igjf[chn!
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]iof^!b[p_![^^_^![!^_lcp[ncp_!Y]iohnZ![\!chcnci.x!!Nf[chnc``zm!]iohm_f;!!wG!ao_mm!cn!

could have . . .!.x*.*!!@on!Nf[chnc``!]bim_!hin!ni!^i!mi,!ijnchavimpermissiblyvto 

split his claims across two actions, with supposedly direct claims in Ryan I and 

admittedly derivative claims in Ryan II.  See Maldonado, 417 A.2d at 380, 382, 

384 (barring shareholder from bringing derivative claims where he had asserted 

^cl_]n!]f[cgm!ch![!jlcil![]ncih![lcmcha!ion!i`!nb_!m[g_!nl[hm[]ncih!\_][om_!wnb_!

]f[cg!b[m!\__h!mjfcnx*=!Barnes, 33 A.3d at 918-20. 

4. None of the Excuses Plaintiff Has Offered Justifies His 
Improper Procedural Approach. 

In his 50-page brief, Plaintiff devotes a single footnote to the procedural 

ko[agcl_!b_!]l_[n_^!\_fiq.!!)?jj_ff[hnzm!@l.![n!2!h.1.*!!@on!Nf[chnc``!i``_l_^!nbl__!

purported excuses in the Court of Chancery.  Each fails. 

First, Plaintiff argued that he could violate Rule 15(aaa), avoid res judicata

[h^!mjfcn!bcm!]f[cgm!\_][om_!wY^Zcl_]n![h^!^_lcp[ncp_!]f[cgm![l_!`oh^[g_hn[ffs!

^c``_l_hnx.!!)?72-74.)  But, as Defendants have maintained consistently (B90-97; 

B191-99; B267-75*,!Nf[chnc``zm!]f[cg!cm!hiq![h^![fq[sm!b[m!\__h!derivativev

meaning that Plaintiff never actually pled any direct claim, but instead pled two 

successive derivative claims with different labels, which even Plaintiff does not 

claim is allowed.  In Ryan I,!Nf[chnc``![ff_a_^!nb[n,!wY\Zs!][omcha!Ucffc[gm!ni!j[s!

$428 million to WPZ, . . . Defendants reduced the price that could be demanded in 
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[!m[f_!i`!nb_!Aigj[hsx!ni!CRC,!qbc]b!wchdol_^!Ucffc[gm!mni]ebif^_lm!^cl_]nfsx.!!

(B111 ¶ 8.)  But such a claim is derivative, as it pleads only injury to Williams.  

See, e.g., Feldman v. Cutaia, 951 A.2d 727, 728, 734-35 (Del. 2008); In re First 

5RXIVWXEXI!.ERGSVT!/SRWSP(!@_LSPHIV!8MXMK(, 729 A.2d 851, 861-63 (Del. Ch. 1998).  

wYRZb_!Aioln!qcff!ch^_j_h^_hnfs!_r[mine the nature of the wrong alleged and any 

jin_hnc[f!l_fc_`!ni!g[e_!cnm!iqh!^_n_lgch[ncih!i`!nb_!mocnzm!]f[mmc`c][ncih!. . . .  

Nf[chnc``YzmZ!]f[mmc`c][ncih!i`!nb_!mocn!cm!hin!\ch^cha.x!!Tooley v. Donaldson, Lufkin 

& Jenrette, Inc., 845 A.2d 1031, 1035 (Del. 2004) (internal quotation marks 

omitted). 

Cp_h!c`!nbcm!Aioln!q_l_!ni![]]_jn!Nf[chnc``zm!^cl_]n-derivative distinction, 

Delaware courts have repeatedly refused to allow the same plaintiff to assert 

claims arising out of the same transaction directly in one action and derivatively in 

another.  See Maldonado, 417 A.2d at 380, 382, 384; Orloff, 2005 WL 3272355, 

at *8.  This makes sense because a derivative action is in substance two lawsuits:  

wDclmn,!cn!cm!nb_!_kocp[f_hn!i`![!mocn!\s!nb_!mb[l_bif^_lm!ni!]ompel the corporation to 

sue.  Second, it is a suit by the corporation, asserted by the shareholders on its 

\_b[f`,![a[chmn!nbim_!fc[\f_!ni!cn.x!!Aronson, 473 A.2d at 811.  The dismissal of a 

prior, purportedly direct action by a shareholder cannot bar the second of the two 

lawsuits wrapped up into a derivative action (i.e., the suit by the corporation).  But 
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it does bar the first of the two lawsuits (i.e., the suit to compel the corporation to 

sue), when brought by the same shareholder.11

Nf[chnc``zm!jlijimed rulevunder which a plaintiff can file a claim, label it 

w^cl_]nx,!mecj!nb_!^_g[h^,![h^!q[cn!ni!m__!qb[n!b[jj_hm,![ff!nb_!qbcf_!bif^cha![!

\[]eoj,!c^_hnc][f!w^_lcp[ncp_x!]igjf[chn!ch!bcm!\[]e!ji]e_nvis plainly 

inappropriate. 

Second, Plaintiff argued that b_!w]iof^!hin!b[p_!ehiqh!qb_h!b_!\lioabn!bcm!

^cl_]n![]ncih!nb[n!CRC!qiof^!mo]]_mm`offs!n_lgch[n_!nb_!YCRCZ!K_la_lx.!!)?74-76.)  

But ETE terminated on June 29, 2016vmore than six weeks before Plaintiff filed 

his answering brief in Ryan I on August 12.  Plaintiff could have sought leave to 

amend.  (See A1106:10-14.)  Instead, he took his chances with a direct theory.  He 

must live with the consequences.12

Third,!Nf[chnc``![lao_^!nb[n!nb_!Qojl_g_!Aiolnzm!l_p_lm[f!i`!nb_!Aioln!i`!

Ab[h]_lszm!^_]cmcih!ch!In re El Paso Pipeline Partners, L.P. Derivative Litigation, 

132!?.3^!67!)B_f.!Ab.!2015*,!]ihmncnon_^![!w]b[ha_^!]cl]ogmn[h]_YZx!nb[n!

11 The same shareholder (Walter E. Ryan, Jr.), through the same counsel, 
brought both Ryan I and Ryan II.  Any concerns regarding preclusion of other
shareholders in derivative litigation are not implicated here.  See In re Wal-Mart 
Stores, Inc. Del. Deriv. Litig., 2017 WL 3138201, at *10 (Del. Ch. July 25, 2017). 

12 Cp_h!c`!Nf[chnc``zm![laog_hn!q_l_!`[]no[ffs![]]ol[n_,!Nf[chnc``!mbiof^!hin!\_!
excused from complying with these procedural bars on the basis that he was trying 
to dress a derivative claim in direct clothing just to avoid the well-established rule 
that derivative claims are extinguished in a merger. 
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somehow excuses his serial approach to litigation.  (A74; A76 n.73; 

see ?jj_ff[hnzm!@l.![n!2!h.1.*!!@on!El Paso is a red herring and has nothing to do 

with this case.  In El Paso, Vice Chancellor Laster held that a claim against a 

general partner for expropriating value from a partnership and its limited partners 

q[m!w[!^o[f-natured claim with aspects that are both derivative and dir_]nx.!!

132 A.3d at 75, 107, 112.  This Court reversed, ruling that a claim for 

w_rjlijlc[ncih!i`!_]ihigc]!p[fo_!ni![!]ihnliff_lxvqb_h!whin!]iojf_^!qcnb![hs!

pincha!lcabnm!^cfoncihxvis solely derivative.  See El Paso Pipeline GP Co. 

v. Brinckerhoff, 152 A.3d 1248, 1264 (Del. 2016).  Plaintiff has never explained 

biq!bcm!]f[cg!jimmc\fs!]iof^!\_!]ihmc^_l_^!w^o[f-h[nol_^x!oh^_l!Tc]_!Ab[h]_ffil!

J[mn_lzm decisionvas Plaintiff has alleged injury only to Williams, and no separate 

injury to any shareholders.  Had Plaintiff really believed while pursuing Ryan I that 

bcm!]f[cg!q[m!w^o[f-h[nol_^x,!nb_h!mol_fs!b_!qiof^!b[p_!]cn_^!nb_!Aioln!i`!

Ab[h]_lszm!^_]cmcih!ch!El Paso ch!^_`_h^cha![a[chmn!B_`_h^[hnmz![laog_hn!nb[n!bcm!

claim was only derivative; but Plaintiff never mentioned the decision (B242-45)v

perhaps because it still required Plaintiff to plead demand futility.  See El Paso, 

132 A.3d at 75!)wB_f[q[l_!f[q!][h![h^!mbiof^!nl_[n![!̂ o[f-natured claim as 

derivative for purposes of Rule 23.1 and the doctrine of demand . .!.!.x*.!!El Paso

changes nothing. 
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)32)097/32"

The judgment of the Court of Chancery should be affirmed. 
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