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STATEMENT OF NATURE OF PROCEEDINGS

| Catherine W.aples was convicted on two counts of Drug Dealing Plus an

- Aggravator in Maréh 2017. (Op. Br. Tab B.) On March 3, 2017, she filed a
Motion for J udgrﬁe‘ﬁ‘_c- of Acquittal, or-.In the Alternative, Flowers Hearing and
NeW Trial. (Op Br. Tab A) .Aft'er this motion was denied, she filed the present
_ap_peal. In response to her Opening Brief,_ the State filed an Answering Brief. This

is Ms. Waples’ Reply to the Answering Brief.



 SUMMARY OF THE ARGUMENTS

1. The State argues that it did not commit a discovery violation when it failed
to respond :f\&ice to requests for information about its use of a confidential
o __informanf (“CI), but in so doing it confuses the question of whether
_ informétionsis__“material to the preparation of the defendant’s defense” under
.D-el'aware .d_iscove_ry‘ rules wi‘;h that of whether a CI “may be able to give
_testi_mony which would matér‘ially aid the defense.” Super. Ct. Crim. R.
16(3)(1)(C):;..D.R.E. 509(c). The forrﬁer does not necessarily require the
latter. '_There are any nurnber"of scenarios imaginable in which the
'dis_closﬁlfe ofaCl’s i:ny_olvament. Would help in the preparation of a defense,
even Where the State alleges a CI was not present or otherwise involved in a
Way-tha't.'w.oiuld-l.fequiré disclosure of the CI’s identity under Flowers. State
 v. Flowers, 3.16:A.2'd 564 (Del. Super. 1973). |
2. Ms Wéples "did preserve her federal and state constitutional arguments, and
this Court may address constitutional violations when the interests of justice

so require, even if they were not raised at trial.



STATEMENT OF FACTS

| Cathefine L. Waples was arrested on September 24, 2016 and charged with
| two counts of Drug D‘ealihg Plué an Aggravating Factoi‘ and two counts of
Conspiracy in the Second Degree. She was acquitted of the two Conspiracy
charges upon her motion for judgment of acquitfal after the State’s case in chief.
_ Jerome.-M. Capone, Esq. initilally represented Ms. Waples. During his
repfeééntation of her he ﬁled a Rule .16 Discovery Request. (A-28). In that written
'R_equest. Mr. Capoh‘é 'spéciﬂcally asked for “A statement as to the involvement of
| .any conﬁ‘dentiai informant(s), if applicable.” |
o :Undersigned 'Couﬁn.sel was appointed by the Office of Conflict Counsel
-(.“OCC”) to také dver- Ms. Waples’ ré‘presentation on October 12. 2016.
Under51gned Counsel also ﬁled a Rule 16 Discovery Request on behalf of Ms.
Waples on October 24 2016 (A -32). In that written Request Under51gned
Counsel_also.specn_ﬁcally asked for “A statement as to the inVolvement of any
_ conﬁ_dentia_l inform-ant(s), 1f applicable.”
- The State never divﬁlged that it had used a CI in this case. The State never
mentioned the use of a Cl'in any of the discovery material it prov1ded nor in any
'- conversatlons Wlth Ms. Waples’ attorneys None of the police reports in this case
mentioned the use of a CI. Undersigned Counsel Was given no netification, either

written or verbal, that a CI was involved in this case in any manner.
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Ms. Waplesf trial began on February 27, 2017 in the Superior Court of
Delaware in Sussex County. At trié_l, Detective Sean Calléway of the Delaware
State Police testified that Ms. Waples had sold him crack cocaine on June 22, 2016
and on June .23., 2016. On cross examination, Detective Callaway was asked how
he ¢am¢ to kndw_Ms; Waples._ (A-7/L7 through A-10/L16). The State objected on
g’réunds of relevance and averred tﬁat- this is something that should have been
“brought up in a Flowers motion prior.to trial. (A-7/L12 through A-9/1.16). The
State érgued that- defense should héve raised the issue of a CI pre-trial bylway ofa
. FIoWers motion — fhis despite the State never having once divulged the use of a CI

in aﬂy disﬁovery 'rhatéfial or 1n aﬁy pre-trial coﬁversations with Ms. Waples’
attorneys, 'pr.eve_:ﬂtiﬁg them-from being able to conduct any investigation into
whether sﬁch a‘zrr'lé_tion was necessary. Defense advised the Court that there had
been no mentiori of a CI having' been used in this case. (A-7/1.22 through A-
12/L13). _Thé Court ultimately sustained the State’s’ objection.

- The jury returned a verdict of Guilty on March 1, 2017. A presentence
‘investigation Wé.s .Co:'rd_ered and a Sentence Hearing was scheduled.folr April 28,
:2017ﬁ

Defe’nse.ﬁled a Motion for Judgment of Acquittal, or In the Alternative,

Flowe_ré Hearing and New Trial on March 3, 2017. The trial judge denied this

Motion on April 28, 2017 at the Sentencing Hearing.
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ARGUMENT

“The State’s Answ'e.ring. Brief mis_repi‘esented the question on appeal; the State did
commit a discovery violation and the trial judge therefore abused his discretion
* during trial and in denying Defendant’s Motion for Judgment of Acquittal, or in
the Alternative, Flowers Hearing and New Trial.
Question Presented

‘Whether th_é State commits a discovery violation when it completely
ignbres;twice—discovery requests for “A statement as to the involvement of any
conﬁdentlal 1nf0rmant(s), if apphcable ” and what the appropriate remedy should
be This question was preserved in the trlal court during (1) cross examination
testimony (A-7/L4 thr'ough A-12/L19), (2) a chambers conference (A-13/L9
through A—'17/L9), aﬁd (3) Ms. Waples’ post-trial Motion for Judgment of
Acquittal, or In the Alternative, Flowers Hearing and New Trial (A-23).

~ Standard and Scope of Review

This Court reviews “[a] trial judge’s application of the Superior Court Rules

relating to discovery fdr an abuse of discretion.” Oliver V State, 60 A.3d 1093,
_.1_095 (Del.._201 3). An abusé o.f. diséret_ion’ occurs when “[s]ubstantial rights of the
accused are prej-udié_ially affected.” Id. at 1097.
| Merits of the Argument
The State argues that there was no discovery Violatioﬁ in this case, and thus,

that the trial judge did not abuse his discretion in failing to order the State to



di.sclose _thé i_de'ntit'y of ifs CI during ;Lriail or in denying Ms. Waples Motion for
Jud‘gfnent of Acquittal, or In the Altemati've, Flowérs Hearing and New Trial. In
so arguing, however, the Sfat'e faiis to actually establish that there was no
dié’cofrery violation Wheﬁ the State unilaterally decided to ignore not one, but two
requests for.iﬁfofmatioﬁ.ab'o'ut the involvement of a CI (not necessarily the identity
of a CI). Moreover, it failed to show why the appropriate sanction should not have
been either a compelled'-disclosure_o:f the CI’s identity when its involvement was

: 'rev_ealed for the ﬁrét fifme mid-trial or a new trial after a Flowers hearing.

- AS the State noted. 1n its brie‘f; Superior Court Criminal Rule 16(a)(1) states

- that “[ujpon réquest_'of the defendant the state shall permit the defendant to inspect
‘and copy or photograph books, pépérs_[and] documents ... which are within the
possession, custody or control of the state, and which are material to the
preparation of the defenda_nt 's defense or afe intended for use by the state as
evidence in chief at the trial.” Super. Ct. Cr. R. 16(a){1)(C) (emphasis added). A
Viblation of this rule allows'fo.r several remedies at the Court’s discretion after it

Weighs “all relevant factors, such as the reason for the State’s delay and the extent

of prejudice to the defendant.” Taylor v. State, 982 A.2d 279, 283 (Del. 2008)

(citing Super. Ct. Crim. R. 16(2)(1)(C) and quoting Snowden v. State, 677 A.2d

33, 39 (Del. 1996)).

‘The State goes on to argue that the identity of the CI in this-case was
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.

imrﬁéterial unde_r_ Delaware Rule of Evidence 509(c), which involves the

disclosure of thé identity of a CI when the idenﬁty “would materially aid the

defense.” D.R.E. 509(0). The State. provides no eﬁccuse or explanation for its

failu;‘é to respond to the discovery requests in the first place. It also conflates the

~ “material” and “_’m-aterially” standards under Superior Court Criminal Rule 16 and
.D'el_awar_e_' Rule of Evidence 509(c), despite the fact that one refers to the ability of
a defendant to prepare a .defense while the other refers to the defense itself.

First, the disclosure of a CI’s involvement may be material to the
pfepamribn' Qf a-defense even if that CI’s identity or testimony itself would not
materially aid fh_e .defense. Information is discoverable if it would aid in the

' pr_epar‘atiOn.o.f a c_l-ef_ensé. _The. fact that a ClI introduced the undercover detective to

Ms. Waples wdu_ld have materiai.Iy aided the preparétiOn of the defense here, as
. this informatibn would haVe-'al.loWed Ms. Waples to investigate whether she had
an alternative défénse argument é.vailéble or if other people may have been

iﬁvolyed—-—-—even if the CI’s testimony itseif would not aid the defense. While it is
true that she initia-lly plan‘ned to show that she was out of state at the time of the
transactions and only realized during trial that her recollection was off by about a
week, she certainly would have conducted follow-up inquiry and investigation had
she béen made aWare that'a CI was involved in any way with identifying her to an

-undercover police officer.



Second, the State’s .argum.ent' ébout fhe materiality of the error hinges on
| what the outcome of a pre-trial Flowers hearing would have been if Ms. Waples
had been given the opportunity to request one. In turn, this argument relies on.an
asseésfnent about Wthh facts were féund credible by the jury. The State makes
the assumption t_hat',. becaﬁs:e the jury found Ms. Waples guilty of the charges of
| D_rUg Dealing plus an AggraVator, the jury must have found every assertion made
by Detective Cal'loway (thé undercoVer officer who purchased the drugs in
question) té be cr'e.dib.l_r.e, and e'vefy assertion by Geofge White (Ms. Waples’
| _chefeﬁdant)' to bé incredible. This suspect reasoning fails. The State may not,
post-trial, make arg'umenfs based on assumptions about which facts the jury
accepted. The jury could easi_ly have believed Detective Calloway’s assertion that
the: “yqung, thin, El'ack feinale”.prééenf at the transactions was Ms. Waples and at
the sérﬁe time beiie\}ed_George White’s assértion that in addi-tion to a “dark-
skinned, slim” woman (vfhorh he identified as Gloria Hoodie), a third paﬁy was
' pi‘esen't.._ Tab_A/Ll_Z-_B; _and,. A-20/L12. This would not have changed the verdict,
but these facts would change .fhe outcome of a Flowers motion.
The Staté.’_s Anéwering brief fails to rebuff the féct that the discovéry
violation 1n this case did severely prejudice Ms. Waples and impede her ability to
‘conduct an appropriaté pre-trial investigétioﬁ into the CI’s involvement. It

conflates the standard of materiality required for discovery of general information

8.



and documentationz with the different one required for the revelation of a CI’s
‘identity. In essence, the State now attempts to argue that its blatant discoyery
* violation Was not thdt_bad. .because the identity of the CI would never have been
disclosed in émy ev-éht, ignbring that it had an obligation to disclose its use of the
CI and that such disClosure would have materially aided in the preparation of a
defense.
Conclusion

The Stafe conﬁnitted blatant discovery Violations that significantly
pr_ejudicéd Ms. Wéplés’ defen_ée preparation when it failed to respond to two
separate réquests by two separate defense attorneys for information about its use
of any CI. As a result, the trial judge abused his discretion in not ordering the
State to disclose the identity of the CI when its use was only revealed mid-trial and
in not granting Ms. W'aples’ Motion for Judgment of Acquittal .or, in the Alternate,
Flowers Héa-ring and New Trial. Ms. Waples is therefore entitled to a Reversal of
her cohviction and an entry of Judgment of Acquittal or, at the very least, a

reversal of her conviction and remand for new trial.



" ARGUMENT

II. This Court may address constitutional violations when the interests of j Justlce
so require, even if they were not explicitly raised at trial. Moreover, by raising the
issue of the State’s discovery violation at trial, Ms. Waples did in fact preserve her
' constitutional arguments for appeal.
Question Presented
Whether this Court can or should address the federal and Delaware state
constitutional violations committed by the State against Ms. Waples.
Standard and Scope of Review

- This Court reviews “{a] trial judge’s application of the Superior Court Rules

relating to discovery for an abuse of'discrétiori.” Oliver v. State, 60 A.3d 1093,

.1 095 (Del. 2013). Aﬁ abuse of discretion occurs when “[s]u’bstantial rights of the
accused are prejudicially affected.” Id. at 1097.
| Merits of the Argument

" The State’s Answermg Brief argues that this Court should not address Ms.
Waples arguments that her constitutional rights were Vlolated as a result of the
State’s discovery violations because they were .not explicitly raised at trial. This -
argument is nonsensical; the very sténdard for whether or not the trial judge
abused his discretion is one of whether “[s]ubstantial rights of the accused are
prejudicially affec.ted.-”. Id. at 1097. These “substantial rights” include the due

process rights given to Ms. Waples under both the Delaware and U.S.

10.



Constitutions. U.S. Const. amend. XIV; Del. Const. art. I, § 7. The preserved .

issue of the State’s discovery violations and trial judge’s abuse of discretion in

respohding to those violations inherently includes the issue of trampled-upon

constitutional rights.

Even if Ms. Waples did not properly preserve the issue of the State’s

constitutional Viol_atiens against her, this Court may still and should address them.

Supreme Court Rule 8 states that “when the interests of justice so require, the

Court may consider and determine any question not [fairly presented to the trial

court].” Here, the _inte_fests of justice plainlty do so require:

Ms.- '.Wa'ples‘. had a right to have the State respond properly to all of
her dis.cevery requests.

The State elected to simply ignore two separate discovery requests.
Mid—Way through trial, the State’s star witness shockingly revealed
that he had come to know and recognize Ms. Waples through a CI.
The State offensively: claimed that Ms. Waples should have made a
Flowéfs metion, knowing full well that she could only have done so
if she had reason to believe the State used a CL

Ms. Waples was deprived of the opportunity to investigate the State’s
use of a CI and to d_isco?er information that might aid her defense.

Ms. Weples was convict‘ed., but the jury did not specify each fact that

- 11,



they believed or disbelie\.red as alleged by the wifnesses. The State
now argues V\}ithout any support that the jury could not possibly have
believed the co-defendant’s claim that a third person was present at
the time of the fransacfions simply because the jury plainly trusted the
detective’s identi-ﬁcatioln of the “thin, black female” who was present
as Ms Waples.

The testimony of record supports that a CI may have not only
introduced M. Waples to the detective in this éase, but may also have
been l:ore_s.e'nt at the time of at least one of the underlying transactions,
drasticé;ﬂy changing the impact on Ms. Waples rights and potential |

defenses.

" The record plainly shows that Ms. Waples’ due process rights were

egregiously violated by the State’s total disregard for her discovery requests, and a

 failure to addréss them now would irreparably harm her and encourage the State to

- continue ignoring discovery requests whenever it makes assumptions about how

the information Wou_ld be used or what result might happen if it is used to make a

Flowers motion.

- Conclusion

~ This Court should and must consider the impact of the State’s violations of

Ms. Waples’ rights when it considers her appeal, both because this issue was

12.



inherently preserved when she preserved her discovery reqﬁests and because 1t is

necessary to serve the interests of justice.

13,
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CALLAWAY - CROSS

Q. And the only photograph you saw of her was on
DELJIS; is that correct?

A Yes.

Q. What is DELJIS?

A. The'Delaﬁare.LaW Enfércement Justice
Inforﬁation:System.

Q. And you would agree that that photograph was a
photograph of a young, thin,.black female, correct?

A CorféCt. |

Q. And ién‘ffit true that the female that you
personally met_On;Jﬁne Z22nd and on June 23rd was a
young, thin, biack female?

A.. .Cbr:ech

Q. Isnit-it trﬁé that without seeing more than a
single photograph on DELJIS and cenly meeting her once

before within the month before or weeks before for only

30 seconds,_isn?t it true you could be mistaken about

the person's identity who did that drug transaction

with ybu'dn thef22hd and cn the 23rd?

A.. I ém'nbt.mistaken.

O. Héve you ever been mistaken about the identity
of a perSon? |

‘A, T haVe_not;

. DAVID WASHINGTON
- Official Court Reporter
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