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NATURE OF THE PROCEEDINGS

The Cross-Appeal concerns the trial court’'s Juneg ZZL7 decision and
order (the “Order”) to deny the Motion for Rule $anctions Against Defendants
and Counsel (the “Motion”) filed on behalf of Plaffs/Appellees/Cross-
Appellants Margolis Edelstein, Marcus & Auerbackyaime Marcus, Jonathan
Auerbach and Herbert Mondros (collectively, “Crégspellants”). (LA00002-73).

On September 1, 2017, Cross-Appellants filed théicdoof Cross-Appeal
concerning the Order “to the extent the trial calemied Cross-Appellants’ Motion
for Sanctions Pursuant to Rule 11.” (Transaction ®81059672).

On December 6, 2017, Cross-Appellants filed thewsarsng Brief of the
Appellants and Opening Brief of Cross-Appellantse(tOpening Brief’ or “Op.
Br.”).

This is the Answering Brief on Cross-Appeal filed behalf of Cross-
Appellees Schwartz & Schwartz, Attorneys At LawAPand Benjamin A.

Schwartz, Esquire (collectively, “Schwartz”).
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SUMMARY OF ARGUMENT

A.  Cross-Appeal

l. Denied. The Motion did not seek affirmativdigéagainst Schwartz,
and thus, Cross-Appellants waived the issue on CAppeal with respect to
Schwartz. (LA00218-19). The Opening Brief furtheorroborates the limited
scope of Cross-Appellants’ position on Cross-Appd&lp. Br. at p. 32). Further,
the record before the trial court is that Schwariguired as to the basis and
authority for the counterclaims giving rise to thvotion, and subsequently,
concluded that the relevant counterclaims contaisficient factual and legal
support based on information reasonably availabl&¢hwartz. (LA00289-90).
The Court should affirm the decision of the tri@mud that Schwartz conducted
himself in a manner that is consistent with thefggsional and ethical obligations
governing Delaware counsel. Should the Court aateckhat the record on appeal
Is inadequate, then the Court should remand théemat the trial court for further
proceedings, at which time, Schwartz can furtheetigp the record concerning his

due diligence.

ME1 26388155v.1



COUNTERSTATEMENT OF FACTS

Cross-Appellants filed separate lawsuits againskoSdHoldings, Inc.,
Frontier Mining Ltd., Brian Savage, and Thomas &imc (collectively,
“Appellants”) in the Delaware Superior Court, whsbught, among other things, a
declaration from the trial court that Cross-Appeita did not commit legal
malpractice. (A025-62). Appellants denied Croggpdllants’ claims and
countersued Cross-Appellants for legal malpractaoed breach of contract
(collectively, the “Counterclaims”). (LA00170-180)The Counterclaims were
asserted in response to Cross-Appellants’ requestidclaratory relief, and they
arose out of Cross-Appellants’ prior legal repréagon of Appellants, in which
Appellants alleged that Cross-Appellants failedptosecute their claims against
Dorsey & Whitney, failed to preserve their claingaast Dorsey & Whitney, and
failed to file suit in the correct court. (LA001)77Schwartz served as Delaware
Counsel to Paul Gordon (“Colorado Counsel”) in tapresentation of Appellants
before the trial court.

Cross-Appellants pursued motion practice at neargry turn. They, in fact,
filed not one, but two motions for Rule 11 sanc$ian this action. Marcus &
Auerbach LLC, Jerome Marcus and Jonathan Auerbamilectively, the
“Philadelphia Lawyers”) made their first, failedteanpt at oral argument on the

pending Motion to Dismiss, which the trial courngerl as procedurally improper.
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(LA0O0284). The Cross-Appeal concerns the seconid Rl motion filed on June
15, 2016. (LA00211-286). In no uncertain termgpgs-Appellants “request[ed]
that [the trial court] sanction Defendants and rttemiunsel for violations in the
form of an order: (i) dismissing Defendants’ camtaims against Plaintiffs with
prejudice; and (ii) directing Defendants’ lead ceeln Paul Gordon, Esquire, to
pay the fees and costs Plaintiff have incurred efedding this matter ...”
(LA0O0219). To that point, Cross-Appellants maddemences to the record
concerning the conduct of Colorado Counsel (LA0Q22X00233), but did not
allege or provide any evidence that Schwartz aictpdoperly. (LA00211-239).

On July 29, 2016, Schwartz submitted their writbgposition to the Motion
(the “Opposition”). (LA00287-291). The Oppositialescribed Schwartz’'s pre-
filing inquiry in detail:

Before signing and filing the Counterclaims, Schwaeviewed the

pleadings provided to him. He questioned [Color@aansel] about

the facts underlying the litigation. He satisfitt himself that the

claims were being asserted for a proper purpogdpritarass or delay

matters, and that they were supported by the lahtlaa facts.
(LA0O0289). Schwartz was not aware of the existenfethe Great Britain
Litigation when he signed the Counterclaims. (L289). Even so, once made
aware of the Great Britain Litigation, the Oppasitiset forth colorable argument

underlying the appropriate nature of the Countérdaasserted in response to

Cross-Appellants’ requests for relief. (LA00289029
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On June 30, 2016, the Court entered the Order dgngihe Motion.
(LAO0002-71). In doing so, the Court expressedceon for certain acts, but in
light of the Delaware Supreme Court’s decisionCrumplar v. Superior Ct. of
Del., 56 A.3d 1000 (Del. 2012), it felt “those concelfingere] best resolved by

Disciplinary Counsel ...” and denied the Motiom.,AQ071).
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LEGAL ARGUMENT

. THE COURT SHOULD AFFIRM THE ORDER DENYING CROSS
APPELLANTS’ REQUEST FOR SANCTIONS.

A.  COUNTERSTATEMENT OF THE QUESTION PRESENTED

Whether the trial court abused its discretion imydieg Cross-Appellants’
request for sanctions?

B.  STANDARD OF REVIEW

Contrary to Cross-Appellants’ assertion, the Crppeal does not present a
guestion of law. The Cross-Appeal, rather, conreghe order of the trial court
denying the Motion based on the uncontrovertedrokaad this Court’s instruction
in Crumplar v. Superior Ct. of Del56 A.3d 1000 (Del. 2012). The Court will
review a trial court’s decision to deny sanctions &n abuse of discretionSee
Crumplar, 56 A.3d at 1005.

C. CROSSAPPELLANTS LACK STANDING To APPEAL THE
ORDER.}

Cross-Appellants lack legal standing to appealttia¢ court's denial of the
Motion. “Standing to cross-appeal ... requiresghgy seeking relief to have been
aggrieved by the judgment.Hercules v. AlU Ins. Cp783 A.2d 1275, 1277 (Del.

2000). “A cross-appeal is necessary only if .e #ppellee[] ‘seeks affirmative

! The undersigned searched Delaware case law fat pegcedent and was unable
to find any decisional law addressing the abilityagarty to appeal the denial of a
motion for Rule 11 sanctions. Accordingly, Schwantspectively submits that
this issue is a matter of first impression in Dedagv

6
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relief from a portion of the judgment, i.e., enlagits own rights or lessening the
rights of an adversary.id.

Right is the operative word, as Cross-Appellants bt possess a right to
Rule 11 sanctions and the Motion did not limit,aegk, or otherwise affect their
rights. Schwartz analogizes to the concept ofllstending to pursue a claim at
the trial court level. Legal standing, in suchtamee, requires a plaintiff to sustain
an injury-in-fact. See Dover Hist. Soc. v. Dover Planning Comr838 A.2d 1103,
1110 (Del. 2003). An injury-in-fact is “an invasiof a legally-protected interest
which is (a) concrete and particularized and (byaoor imminent, not conjectural
or hypothetical.”Id. (quotingSoc. Hill Towers Owners’ Ass’'n v. Rendéil0 F.3d
168, 175-76 (3d Cir. 2000)). The record below felslemonstrate the existence of
a legally-protected interest, let alone an actuad aoncrete invasion of such
interest. See id. Cross-Appellants’ interest is hypothetical attpb@s which the
decision to grant sanctions as well as the formsactions lies within the
discretion of the court.SeeDEL. SUPER CT. Civ. R. 11(c). Cross-Appellants did
not possess a right to Rule 11 sanctions, and tes,Cross-Appeal fails to
“enlarg[e] its own rights or lessen[] the rights[tfeir] adversary.”Hercules 783
A.2d at 1277. Where the Cross-Appeal fails to my@aCross-Appellants’ rights or
lessen Schwartz’s rights, the Cross-Appeal is uessary and Cross-Appellants

lack standing.
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D. CROSSAPPELLANTS’ FAILURE TO SEEK AFFIRMATIVE
RELIEF AGAINST SCHWARTZ CONSTITUTES WAIVER ON
CROSSAPPEAL.

Cross-Appellants’ failure to seek affirmative rélagainst Schwartz at the
trial court level constitutes a waiver of the issurethe Cross-Appeal with respect
to Schwartz. See Gifford v. 601 Christiana Investors, LLZD17 WL 1134769, at
*5 (Del. Mar. 27, 2017) (“Neither of these argungentere fairly presented to the
trial court and are therefore waived on appeakffifming entry of judgment).
Delaware Supreme Court Rule 8 mandates that “[cjulgstions fairly presented
to the trial court may be presented for review .DEL. SUPR R. 8. Where the
party seeking appeal did not fairly present theas® the trial court, the Delaware
Supreme Court will review the issue under a planorestandard of review.See
Gifford, 2017 WL 1134769, at *5. “Under the plain errtarglard of review, the
error complained of must be so clearly prejudidial substantial rights as to
jeopardize the fairness and integrity of the tpidcess. Furthermore, the doctrine
of plain error is limited to material defects whiahe apparent on the face of the
record; which are basic, serious and fundamentahair character, and which
clearly deprive an accused of a substantial rightwhich clearly show manifest
injustice.” Id.

Cross-Appellants failed to seek affirmative relajainst Schwartz at the

trial court level. Cross-Appellants, in fact, petned the trial court to “sanction
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Defendants and their counsel for these violatianghe form of an order: (i)
dismissing Defendants’ counter-claim against Pitisntwith prejudice; and (ii)
directing Defendants’ lead counsel, Paul Gordouits, to pay the fees and costs
Plaintiffs have incurred in defending this mattean amount to be determined ...”
(LA00218-219). In support of their request forie&l Cross-Appellants filed a
brief, which failed to allege, let alone substatetiany specific charges against
Schwartz related to his representation of Appetlan{LA00214-240). Cross-
Appellants confirm the limited scope of their reguér sanctions on the Cross-
Appeal, as evidenced by their admission that theéidvid‘asked the trial court to
require ‘Defendant’s lead counsel but not their Delaware counsel to be
sanctioned with an order requiring him to pay thraeys’ fees incurred by
Plaintiffs in the course of defending the variousundless counterclaims ...” (Op.
Br. at p. 32 (emphasis added)). Cross-Appellamdsndt seek affirmative relief
against Schwartz from the trial court, and thug #sue is waived on Cross-
Appeal to the extent that Cross-Appellants nownateto reverse course from the
position taken in the Motion and the Opening Briefspectively. See Gifford

2017 WL 1134769, at *5.

2 The denial of the Motion with respect to Schwatig not constitute plain error
where Cross-Appellants neither argued that Sclaveatied improperly or disputed
the record before the trial court that Schwartzreéized due diligence prior to the
filing of the Counterclaims. There is no defecthe record; rather, it is clear and

9
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E. THE RECORD SUPPORTS THE TRIAL JUDGE’S FINDING THAT
SCHWARTZ DID NOT VIOLATE DELAWARE SUPERIOR COURT
CiviL RULE 11.

The record on Cross-Appeal is devoid of any allegat let alone evidence
that Schwartz violated Delaware Superior Court IRuile 11. The record, rather,
consists of Schwartz’'s uncontroverted statemerds ke questioned Colorado
Counsel as to the factual and legal basis for thent&rclaims, and based on the
information learned, concluded that there was @&aeable basis of support to
assert the claims. While the Counterclaims wetgest to attack and ultimately
dismissed by the trial court, the Counterclaimsklaf success does not give rise
to sanctions. Cross-Appellants failed to put foehy evidence to dispute
Schwartz’'s pre-filing inquiry, and by any objectivereasonable standard,
Schwartz satisfied his professional obligationsarrigule 11.

The Delaware Superior Court Civil Rules authorizee ttrial judge to
sanction an attorney for his or her conduseeDEL. SUPER CT. Civ. R. 11. Rule
11(b) provides:

(b) Representations to CourtBy representing to the Court (whether by
signing, filing, submitting, or later advocatingpkeading, written motion, or other
paper, an attorney or unrepresented party is gegifthat to the best of the

person’s knowledge, information, and belief, fornefter an inquiry reasonable
under the circumstances, —

uncontroverted on this very point. Accordinglyettrial court did not commit
plain error.

10
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(1) itis not being presented for any improper @sHy such as to harass or
to cause unnecessary delay or needless increadbeircost of
litigation;

(2) the claims, defenses, and other legal contesitiberein are warranted
by existing law or by a nonfrivolous argument fdre textension,
modification, or reversal of existing law or theaddishment of new
law;

(3) the allegations and other factual contenticangehevidentiary support
or, if specifically so identified, are likely to ¥ evidentiary support
after a reasonable opportunity for further investign or discovery;
and

(4) the denials of factual contentions are warmmae the evidence or, if
specifically so identified, are reasonably based @nlack of
information or belief.

DEL. SUPER CT. CIv. R. 11(b). “Delaware courts rarely impose Rule 11
sanctions.”McLeod v. McLeod2015 WL 1477968, at *1 (Del. Super. Ct. Mar. 31,
2015). When confronted with a request for sanctiom$er Rule 11, the trial court
should evaluate the conduct of the party and/oore¢ly under an objective
standard.See Crumplar56 A.3d at 1008. The courts have described lipectve
standard in general terms: “that is, whether thewkedge and information on
which the allegations are based constitute ‘gooduigd’ for the complaint.”
Weinschel Eng’'g Co., Inc. v. Midwest Microwave,. Ir897 A.2d 443, 445 (Del.
Ch. 1972). In light thereof, “Rule 11 sanctionowld be reserved for those
instances where the Court is reasonably confidexitan attorney does not have an
objective good faith belief in the legitimacy otkim or defense.Xen Investors,
LLC v. Xentex Tech., Inc2003 WL 25575770, at *3 (Del. Ch. Dec. 8, 2003)

(“While the circumstances in this case give risestaong suspicions about the

11
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defenses and tactics employed ..., the Court caromatlude with confidence that
Rule 11 sanctions are justified.”ee also McLeqd015 WL 1477968, at *1 (“It
is well-established that ‘sanctions should be nes®for those instances where the
Court is reasonably confident that an attorney deosshave an objective good
faith belief in the legitimacy of a claim or defens).

The Court recently provided a detailed, substantixelanation of Rule 11
in Crumplar. See56 A.3d 1000 (reversing trial court’s order sanaitng attorney).
Crumplar concerned the trial court'sua spontesanction of an attorney for his
failure to distinguish legal precedent and the @spntations that the attorney made
to the trial court, in which the attorney incorigatited to a case as proof of a legal
proposition at oral argumenGee idat 1003. As to the attorney’s representations
to the trial court, he consulted with his staff ahd records available to him in the
courtroom for the name of the correct cas&ee id. They, however, were
collectively mistaken as to the name of the casd, @nly in response to the trial
court’s rule to show cause order and after comgyivith opposing counsel did the
attorney identify the correct caseSee id. On appeal, the Court held that trial
courts should determine whether an attorney isestitp Rule 11 sanctions under
an objective standardSee id.at 1008. CitingAbbott, Fairthorne Maint. Corp.
and ASX Inv. Corp. the Court explained that “the attorney’s dutyoise of

reasonableness under the circumstancéd.” Under the objective standard, the

12

ME1 26388155v.1



Court concluded that the attorney’s recollectiomaimilar case after consultation
with his staff, which he “reasonably inferred prblyaresulted from a favorable
ruling” satisfied his Rule 11 obligationld. The Court’'s conclusion was further
aided by the lack of a publicly-available datab#&meresearching dispositions on
summary judgment motions.See id. In light of his inquiry, “no reasonable
attorney would have called another attorney, esgfiganot opposing counsel, to
confirm what he and his staff reasonably believed.”

In Abbott the Delaware Superior Court found that an attgm&luty is one
of reasonableness under the circumstances, argjecsve good faith belief in the
legitimacy of the claim or even an overzealous rdet repair manifest injustice
does not alone satisfy the requirements of Rulé Ehbott v. Gordon, et gl2008
WL 821522, at *25 (Del. Super. Ct. Mar. 27, 2008)he attorney’s conduct was
“replete with examples of undeveloped, unreseararal frivolous arguments ...
[that] completely ignore[d] controlling Delaware @ame Court case law that is
directly contrary to the arguments that he assetd. at *26. The attorney made
no effort to distinguish legal precedentee id. Further, once his adversaries
raised the issues in legal briefing, he “persistedisstating” the law.ld. Such
conduct, despite the attorney’s subjective behat he complied with Rule 11, led
to the trial court’s finding that the attorney meit satisfied Rule 11 nor the

Delaware Rules of Professional ResponsibilBee id.

13
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Meanwhile, inFairthorne Maint. Corp. the Delaware Court of Chancery
applied an objective standard in granting monesanctions against a party and its
attorney for asserting frivolous argumentsSee Fairthorne Maint. Corpv.
Ramunno et al.2007 WL 2214318, at *12 (Del. Ch. July 20, 2007he court
found that the attorney engaged in “a troublinggratof conduct ... that does not
befit an officer of this court.” Id. at *1. The troubling conduct originated as
“thinly-veiled threats to advance a cornucopia mofdious claims ...” Id. at *10.
The threats materialized into two (2) demands fools and records, which the
court described as “spiteful and litigation-driver’ id. at *3; and the assertion of
nine (9) affirmative defenses and five (5) counlrs that “reflect[ed] a sort of a
shocking willingness to simply make assertions etshution for something that
someone doesn't like, even though the assertions ha grounding in fact or in
law[,]” id. at *4. The attorney’s conduct relative to his adeey and the court,
which the court viewed in its entirety, “warrant]dmbth a fee-shifting award and a
sanction under Rule 11.1d. at *12.

The record on Cross-Appeal falls woefully shorttlué pattern of frivolous
conduct undertaken by the parties and attorneysAlott and Ramunng
respectively. Schwartz served as Delaware couogbe Appellants and Colorado
Counsel. To satisfy his Rule 11 obligations, Sattmveeviewed the Counterclaims

and questioned Colorado Counsel concerning theidaend legal basis therefor

14
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prior to filing the pleading. (LA00289). Speciity, Schwartz was not aware of
the Great Britain Litigation at the time that hepegved the Counterclaims for
filing. (LA00289). While Google and other Intetrgearch engines provide the
public with access to a wealth of information, teclogy can contribute to
‘gotcha’ moments that prove unfair and unreasonalmder the circumstances,
because the mere choice of a particular searcmermgikeyword term can reveal
significantly different results. The record on €seAppeal demonstrates that
Schwartz did not rubber stamp the documents thamecacross his desk.
(LA00289). He, rather, inquired with Colorado Ceahwhom had direct access to
the clients. (LA00289). This inquiry neither raled the existence of the Great
Britain Litigation® nor any facts that would compel Schwartz to uradertfurther
investigation. See Beck v. Atlantic Coast, PL858 A.2d 840, 856 (Del. Ch. 2005)
(exercising discretion not to sanction Delawarealocounsel where the record
failed to reveal Delaware local counsel's knowledfi¢he information concealed
from the court by his client and out-of-state caonagel). Accordingly, Schwartz’'s
conduct was reasonable under the circumstarses.Crumplar56 A.3d at 1008.
Cross-Appellants concede that the decision to awartttions lies within
the discretion of the trial court. (Op. Br. at3h). They, however, fail to show

how the trial court abused its discretion in timstance, and thus, the Cross-Appeal

® According to Cross-Appellants, it is unclear idawhen Colorado counsel knew
of the Great Britain Litigation. (Op. Br. at 33).

15
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fails. Cross-Appellants cite to several Delawasses for the unremarkable
proposition that a trial court will exercise itssdietion in favor of awarding
sanctions. (Op. Br. at p. 36). Schwartz doedismute this point, and attempts to
focus the Court’s attention on whether or not tied tourt, in this instance, abused
its discretion by denying the Motion. Cross-Appeifa arguments fail to support
their intended outcome, particularly Cross-AppéBameliance onin re Asbestos
Litig., 2011 WL 5344308 (Del. Super. Ct. Oct. 28, 20Mpich the Court
subsequently reversed in part and vacated theisasctSee Crumplar56 A.3d
1000. Likewise Beckfails to support Cross-Appellants’ position wheine trial
court declined to sanction Delaware local counsetause, like here, there was no
evidence that Delaware local counsel knew of otiggpated in the concealment of
material information to the courGee Beck868 A.2d at 856.

Cross-Appellants’ arguments in support of the Giygpeal miss the mark.
First, Cross-Appellants filed the Motion to butsesheir prior requests for
dismissal of the Counterclaims. The fact that €vappellants requested dismissal
of the Counterclaims as a form of sanctions cabeolost on the Court. Second,
Cross-Appellants fail to address the points raisgd\ppellants below in support
of the Counterclaims or otherwise show that the r@englaims were frivolous.

Cross-Appellants, rather, approach the issue wlitidérs in taking the position

* Schwartz denies that the Cross-Claims were frivdl@nd incorporates, by
reference, Appellants’ arguments on this point.

16
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that there is no position other than their own, #nsd attitude spurred the fervent
manner, in which Margolis Edelstein and the Philllie Lawyers ran to the trial
court at every turn. At no point did Cross-Appetlaaddress the legal and ethical
obligations of Schwartz in representing Appellantserests, for example, the
effect on the attorney-client relationship. Thitlley overemphasize the purported
burden that the Counterclaims imposed, while urgtemating the ability of the
trial court to manage its docket. Fourth, Crosp&l[ants’ frequent appeals to the
trial court’s interest in promoting judicial econgnfailed to capture the trial
court’s attention. Cross-Appellants’ argumentheat is noteworthy in light of the
overly litigious manner, in which they conducteeéniselves. A cursory glance at
the docket is a prime illustration of the pot aadlithe kettle black where Cross-
Appellants unsuccessfully sought Rule 11 sanctimisonce, but twice (LA0209-
286); opposed counsel's motion to withdraw (A0OOJ @tnsaction No. 55910378);
moved to compel discovery responses (A002 at TadiosaNo. 55910226), which
they subsequently withdrew (A004 at Transaction N6106430); filed two
motions for more definitive statement (A006 at Teaction Nos. 57398941,
57399368); filed multiple applications to dismise tCounterclaims (A006, A009-
10, A017 at Transaction Nos. 57398941, 5784685956447, 58883519,
59446880); and required Appellants to seek couterwention to address

scheduling issues (A012, A016 at Transaction N8829695, 59345234). Cross-

17
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Appellants were relentless in seeking a favorablieg on the Counterclaims, and
the Motion was but one more application for thaltgourt’s consideration in
furtherance of their end game.

In sum, Cross-Appellants failed to demonstrate tiw@atrial court’'s denial of
the Motion constituted an abuse of discretion. Trder reflects the trial court’s
consideration of Cross-Appellants’ arguments, whigh ultimately found
unpersuasive. The Order, in fact, is a prime exampthe trial court managing its
docket despite Cross-Appellants’ assertions to dbetrary. Adhering to the
Court’s instruction inCrumplar, the trial court denied the Motion and noted the
role of disciplinary counsel as an alternative aserfor addressing Cross-
Appellants’ concerns. Accordingly, the Order slabloé affirmed.

F. THE MOTION REPRESENTS CROSSAPPELLANTS’ ATTEMPT
To EVADE THE AMERICAN RULE.

While Cross-Appellants ultimately proved successgiubbtaining judgment
on their claims and dismissing the Counterclairhs, éntry of judgment does not
allow for the recovery of attorneys’ fees. “Delawdollows the American Rule,
under which parties to litigation generally musy gheir own attorneys’ fees and
costs.” ATP Tour, Inc. v. Deutscher Tennis BuBd A.3d 554, 558 (Del. 2014).
There are limited exceptions to the general ruleluding an exception for bad
faith conduct. See P.J. Bale, Inc. v. Rapuar®05 WL 3091885, at *1 (Del. Nov.
17, 2005) (quotingMontgomery Cellular Holding Co. v. Doble880 A.2d 206,
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227 (Del. 2005)) (affirming denial of request fatoaneys’ fees). “The bad faith
exception is applied in ‘extraordinary circumstasicas a tool to deter abusive
litigation and to protect the integrity of the ja@l process.” Id. (quoting
Montgomery Cellular Holding Cp880 A.2d at 227).

The Motion represents Cross-Appellants’ attemptgéan end-around the
American Rule. The adversarial system functioneaberly, in which Cross-
Appellants filed numerous motions to obtain favdeabulings concerning the
Counterclaims, and the trial court ultimately eatejudgment in their favor.
While Appellants did not prevail on the Counteraiaiat the trial court level, the
American Rule applies, notwithstanding Cross-Ampeh’ attempt to disguise
their request for attorneys’ fees as a Rule 11 anotiThere is no evidence of bad
faith on the part of Schwartz (or any party), asviertz did not falsify records,
prolong the litigation, or knowingly assert frival® claims. See P.J. Bale, Inc.
2005 WL 3091885, at *1. Appellants’ failure to pagivon the Counterclaims does
not equate to bad faith for purposes of shiftingsfeee id.at *2, and thus, Cross-
Appellants are not entitled to recover their atéysi fees. See Anguilla RE, LLC v.
Lubert-Adler Real Estate Fund IV, L,P2012 WL 5351229, at *8 (Del. Super. Ct.
Oct. 16, 2012) (“Anguilla and Small’'s success oa pievious motions to dismiss

does not provide a basis to impose sanctions ...").
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The trial court’s handling of the Motion mirrorsethnstructions that the
Court provided irCrumplar. See56 A.3d 1000. The Court explained:

If a trial judge believes an attorney has commitiadconduct,

referral to the Office of Disciplinary Counsel, etle 11 sanctions,

is the proper recourse in the absence of prejuditsauption of the

proceeding. ... Referral to the Office of Disciglig Counsel, an

agency of this Court, is consistent with the ppheithat this Court

alone has the inherent authority and exclusive aespility for

disciplining members of the Delaware Bar.

Crumplar, 56 A.3d at 1009. Based on its review of the Wlotand the responses
In opposition thereto, the trial court denied thetln. It expressed concern with
the failure to disclose the existence of the GEdtiain Litigation, but felt that
“those concerns [were] best resolved by Discipl@ounsel.” (LA0O071).

In closing, Schwartz notes that the trial judgeomnectly referred to
Appellants’ legal counsel as a plural possessivennfounsels’) rather than a
singular possessive noun (counsel’s) limited too@mo Counsel. (LA0O071). The
record on this point is clear and uncontrovertedhv&otz was not aware of the
existence of the Great Britain Litigation priorttee trial court’s letter. Schwartz
exercised due diligence in questioning ColoradorSetas to the factual and legal
basis for the Counterclaims prior to the filingtbé Counterclaims, and at no point

did Colorado Counsel disclose the existence ofGheat Britain Litigation. As

Cross-Appellants noted in the Opening Brief, itirknown if and when Colorado

> Further, it cannot be lost on the Court that Gegpellants did not seek
affirmative relief against Schwartz in the Motion.
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Counsel learned of the Great Britain LitigatiorOp( Br. at p. 32). Accordingly,
the trial court's use of the plural possessive $askipport in the record and
constitutes legal errorSee generally Haley v. Town of Dewey Be#&at2 A.2d 55,
58-59 (Del. 1996) (“An appellee who does not filerass-appeal ... may defend
the judgment with any argument that is supportedthry record, even if it
guestions the trial court’'s reasoning or relies ru@o precedent overlooked or

disregarded by the trial court.”).
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CONCLUSION

For the reasons set forth herein, the trial cowrtndt abuse its discretion by
denying the Motion. The trial court was an actpagticipant in the proceedings,
and while aware of the parties’ arguments and tgabior of legal counsel in
asserting such arguments, it declined to awardtieauasc Schwartz notes the trial
court’s error in referring to counsels’ conducttie plural possessive rather than
the singular tense, and it asks that the Courtecorsuch error in its order on
appeal.

McCARTER & ENGLISH, LLP
By:__ /s/David A. White
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