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GLOSSARY 

Al-Rumayyan Yasir Al-Rumayyan – Uber director since June 
1, 2016 

Board The Board of Directors of Uber at relevant 
times discussed herein 

Bonderman David Bonderman – Uber director from 2011 
through June 13, 2017 

Burns Ursula Burns – Uber director since September 
29, 2017 

Camp Garrett Camp – Uber director since the 
Company’s founding 

CEO Chief Executive Officer 
Cohler Matt Cohler – Uber director who replaced 

Gurley in June 2017 
Complaint The operative Verified Amended Stockholder 

Derivative Complaint, filed on April 3, 2018, 
Transaction ID # 61869694 

Demand Board The Board of Directors of Uber at the time 
Plaintiff filed his Complaint on December 13, 
2017, comprised of Travis Kalanick, Ryan 
Graves, Garrett Camp, Arianna Huffington, 
Matt Cohler, David Trujillo, Ursula Burns, John 
Thain, Yasir Al-Rumayyan, Wan Ling Martello 
and Dara Khosrowshahi 

DOJ United States Department of Justice 
Google Google LLC 
Graves Ryan Graves – Uber director from 2010 

through August 10, 2017 
Gurley William Gurley – Uber director from 2011 

through June 21, 2017 
Huffington Arianna Huffington – Uber director since April 

27, 2016 
IP Intellectual Property 
Kalanick Travis Kalanick – CEO of Uber from December 

2010 through June 20, 2017 and member of the 
Uber Board from the Company’s founding 
through present 

Levandowski Anthony Levandowski – Founder of Otto 
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Merger Agreement The Agreement and Plan of Merger between 
Uber and Otto, dated April 11, 2016 

MoFo Morrison & Foerster – Uber’s outside counsel 
Opinion or “Op.” Court of Chancery Memorandum Opinion, 

dated April 1, 2019, Transaction ID # 63118589 
(attached hereto as Ex. A) 

Otto Ottomotto LLC 
Plaintiff Plaintiff-Below/Appellant Lenza H. McElrath 

III 
Scour Kalanick’s venture which offered peer-to-peer 

file sharing of videos, movies, and images, 
which was shut down in November 2000 for 
copyright infringement and declared 
bankruptcy in October 2000  

SOF Statement of Facts 
Stroz Stroz Friedberg, LLC – a Computer Forensic 

Investigation Firm 
Stroz Report Investigative report prepared by Stroz for Uber 

to determine whether Levandowski and others 
stole IP from Google, dated August 5, 2016 

Thain John Thain – Uber director since September 29, 
2017 

Transaction Uber’s Acquisition of Otto 
Trujillo David Trujillo – Uber Director who replaced 

Bonderman in June 2017 
Uber Uber Technologies, Inc. 
Waymo Action Waymo LLC v. Uber Technologies, Inc; 

Ottomotto LLC and Otto Trucking LLC  
(USDC NDCA – C.A. No. 3:17-cv-00939) 

Yoo Salle Yoo – Uber’s General Counsel until May 
2017 and Chief Legal Officer until November 
2017 

 



 

 

NATURE OF PROCEEDINGS 

Plaintiff appeals from the Opinion of the Delaware Court of Chancery, dated 

April 1, 2019, granting Defendants’ motions to dismiss Plaintiff’s Complaint for 

failure to make a pre-suit demand pursuant to Chancery Rule 23.1. 

Plaintiff commenced this derivative action on December 13, 2017.  The 

Complaint challenges the conduct of Uber’s Board in approving a transaction 

whereby Uber—led by then-CEO Kalanick—purchased Otto, a shell start-up 

company, from former-Google employee Levandowski for consideration valued at 

up to $680 million in order to steal valuable self-driving car IP from Google.  Once 

Google learned of the theft and filed suit, Uber paid a $245 million settlement and 

substantial attorneys’ fees as a result of the illegal scheme. 

Defendants Kalanick, Camp, Graves, Huffington, Al-Rumayyan, Gurley, 

Bonderman, and nominal Defendant Uber each filed motions to dismiss on April 17, 

2018.  Defendant Yoo filed a motion to dismiss on May 7, 2018.  Oral argument 

took place on November 13, 2018, and the parties filed supplemental letters 

addressing various issues raised at argument on November 21 and December 4, 

2018.  Vice Chancellor Glasscock issued the Opinion on April 1, 2019.  Plaintiff 

filed his notice of appeal on April 29, 2019. 
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SUMMARY OF ARGUMENT 

The Chancery Court erred in granting Defendants’ motions to dismiss based 

on its determination that “a majority of the Board who would evaluate a demand 

[was] disinterested and independent … under Rule 23.1.”1  The Chancery Court was 

wrong.   

1. Five directors faced a substantial likelihood of liability for approving 

the Transaction in bad faith or lacked independence from former directors who did.2  

It is a basic precept of Delaware law that a Board’s fiduciary duties require it to 

ensure that the corporation conducts business by lawful means.  Violation of this 

precept constitutes a breach of the duty of loyalty.  At the time of the Transaction, 

Uber, in just seven years, had gone from an idea discussed between friends to a 

business with a $68 billion valuation—success largely attributable to Kalanick’s 

“win at all costs” attitude and willingness to break the law.  When faced with an 

“existential threat” to the Company that Uber could not remediate on its own, 

Kalanick resumed his old playbook, breaking the law to “win” the autonomous car 

race and to make profits as he had done numerous times before.  Delaware does not 

charter lawbreakers.  The Board’s primary responsibility is to ensure that the 

                                           
1 Op.4.   
2 Kalanick, Camp, and Graves face a substantial likelihood of liability for approving 
the Transaction; Cohler and Trujillo are not independent from Gurley and 
Bonderman, who approved the Transaction in bad faith. 
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Company conducts business lawfully.  The Uber Board did not do that here.  The 

directors who approved the Transaction knew a host of facts raising an undeniable 

inference that the Transaction was a thinly-veiled raid on Google’s IP.  They knew 

that (1) Levandowski formed Otto while still employed at Google, (2) Levandowski 

staffed Otto with Google employees who left with him, (3) Otto had no revenues, 

operated out of Levandowski’s home, and existed for only weeks before Kalanick 

agreed to have Uber buy the company in what was the largest acquisition in Uber’s 

history, (4) Kalanick had a history of violating IP laws and fostered a culture of 

deliberate lawbreaking at Uber, (5) the deal with Otto required Uber to indemnify 

Levandowski and his team for “prior bad acts” – including the theft of Google’s IP 

– and (6) the Company hired a firm to investigate whether Levandowski in fact stole 

Google’s IP and trade secrets.  Yet the Board rushed to approve the Transaction 

before the investigation was complete without bothering to learn the results of that 

investigation, which confirmed that Levandowski had stolen thousands of files from 

Google and had tried to mislead the investigators.  Based on the unique facts pled 

here, this cannot constitute good faith. 

2. The directors who allowed the Transaction to close also did so in bad 

faith and faced liability.  The conclusions of the final Stroz Report made clear that 

Uber had the contractual right to terminate the Merger Agreement prior to closing.  

In addition to Kalanick, Camp, and Graves, directors Huffington and Al-Rumayyan 
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deliberately buried their heads and allowed the deal to close without bothering to ask 

for a copy of the Stroz Report, even though it was available to them. 

3. The Complaint also contained particularized allegations that five 

directors lacked independence from Kalanick, whom the Chancery Court 

acknowledged faced a substantial likelihood of liability for breaching his duty of 

loyalty.  Huffington was a close, personal friend who had publicly defended 

Kalanick’s reputation in the face of salacious allegations of misconduct.  Camp 

founded Uber with Kalanick, and Graves owed his personal fortune to him.  Burns 

worked for a PR firm tasked specifically with rehabilitating Kalanick’s image, and 

she and Thain were appointed to the Board specifically to represent Kalanick’s 

interests.  It is unreasonable to assume that any of these directors could have 

independently considered a demand to cause the Company to sue Kalanick.   



 

5 

STATEMENT OF FACTS 

A. KALANICK’S MODUS OPERANDI IS BUILDING BUSINESSES BY 

IGNORING LAWS AND STEALING INTELLECTUAL PROPERTY 

Kalanick’s reputation for developing successful businesses through 

disregarding laws and outright theft of IP is public knowledge.3  Before Uber, 

Kalanick built his first business, Scour, using this same business model.4  As a 

competitor to copyright pirate Napster, Scour took IP theft to the next level, pilfering 

not only music but also movies and other forms of entertainment media in blatant 

violation of copyright laws.5  Scour was shut down, sued for $250 billion in 

damages, and spiraled into bankruptcy.6  Kalanick’s Scour debacle was widely 

reported in the media, so much so that Kalanick reportedly received death threats 

from Scour-investor Michael Ovitz in connection with Scour’s very public 

evisceration.7 

                                           
3 A170,¶31. 
4 A169,¶¶27-29. 
5 A169,¶27; Op.5. 
6 A169,¶28; Op.5. 
7 LAUNCH, “Exclusive: Travis Kalanick Recounts Death Threat From Michael 
Ovitz’s Heavy” (Aug. 17, 2011), https://launch.co/blog/exclusive-travis-kalanick-
recounts-death-threat-from-michael.html; see also BUSINESS INSIDER, “Travis 
Kalanick’s First Company Got Sued For $250 Billion – So He Started A New 
‘Revenge Business’ That Made Him A Millionaire.” (Sept. 8, 2015), 
https://www.businessinsider.my/travis-Kalanicks-first-company-got-sued-for-250-
billion-so-he-started-a-new-revenge-business-that-made-him-a-millionaire 
(discussing the copyright suit against Scour and its bankruptcy); FORBES, “Legalize 
It” (Feb. 17, 2003), 
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Kalanick developed Uber using the same ethically-devoid playbook.8  Despite 

Uber entering a highly regulated industry, Kalanick adopted a “rules only apply 

when you get caught” mentality, catapulting the Company’s meteoric success in the 

ride-sharing industry through prioritizing performance at the expense of legal and 

ethical accountability.9  Kalanick publicly touted his abhorrence for the law and 

directed Uber employees to ignore those laws not being enforced in an effort to 

secure financial and competitive gain for the Company.10   

The Board was not oblivious to Kalanick’s behavior.  It participated in 

creating the atmosphere of unaccountability at Uber by providing explicit (or at least 

tacit) approval of Kalanick’s mantra to disregard or actually violate laws and 

                                           
https://www.forbes.com/forbes/2003/0217/099.html#44f8cab65cOe (discussing 
how Kalanick’s Scour “knocked off the famous music site Napster” and “helped 
larcenous teenagers get free copies of copyrighted music by sharing fees”); 
MARKETWATCH, “Scour Files For Chapter 11 Bankruptcy” (Oct. 13, 2000), 
http://www.marketwatch.com/story/Scour-files-for-chapter-11. 
8 A169,¶29; see also WASHINGTON POST, “How Uber’s Trying to Clean Up Its Act 
En Route to an IPO,” (Feb. 1, 2019), 
https://www.washingtonpost.com/business/how-uberstrying-to-clean-up-its-act-en-
route-to-an-ipo/2019/02/01/81ec4bf8-25e2-11e9-b5b4-
1d18dfb7b084_story.html?noredirect=on&utm_term=.fa47ea2db5eb (“Uber 
operates based on fundamental illegality: It built a worldwide transport business 
using unlicensed vehicles.”). 
9 A169,¶¶29-30;A170,¶33. 
10 A170,¶31 (Kalanick “directed Uber employees to take the position that if local 
regulations that would impinge on Uber’s business were not being enforced, they 
were as good as non-existent”). 



 

7 

regulations applicable to Uber’s business.11  Uber had an internal “market analytics 

team” established to gather trade secrets, code, and other information about Uber’s 

competitors12 and that it hired someone “to help recruit employees of competitors to 

steal trade secrets” to “ensure that there was no paper trail that would come back to 

haunt the Company in any criminal or civil litigation.”13  “Greyball” was created to 

help the Company break the law and thwart regulators’ attempts to police the 

Company’s core taxi service business.14   

This renegade corporate culture resulted in Uber being the target of numerous 

lawsuits across the globe, including an indictment of Kalanick and Uber by the 

Republic of South Korea.15  As of 2017, Uber was the subject of at least five criminal 

probes from the DOJ,16 and Peter Thiel, a prominent venture capitalist, has publicly 

described Uber as “the most ethically challenged company in Silicon Valley.”17   

                                           
11 A169-170,¶¶29-31. 
12 A191-192,¶93. 
13 Id. 
14 A170-171,¶32.   
15 A170,¶31. 
16 A169,¶29. 
17 A171,¶33. 
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B. KALANICK POACHES LEVANDOWSKI IN ORDER TO STEAL 

GOOGLE’S IP 

Kalanick and the Board believed self-driving car technology to be an 

“existential threat” to Uber’s taxi business and knew that Google’s Waymo division 

was years ahead of Uber in the race to develop it.18  Having failed to develop the 

technology successfully in-house, Kalanick shifted his focus to simply taking it from 

Google.  

In June 2015, Uber began courting Levandowski, the Engineering Manager 

of Google’s self-driving vehicle project, in an effort to get him to join Uber.19  At a 

meeting with Uber executives, Levandowski asked what Uber would be willing to 

pay for the entire Google self-driving staff.20  Thereafter, Levandowski and Kalanick 

frequently communicated via text and would take long walks in the middle of the 

night to discuss their plans.21  Levandowski collected tens of thousands of highly 

confidential files containing Google technology, trade secrets, and IP, storing them 

on his personal electronic devices.22  Kalanick and Levandowski also secretly 

communicated on a technology platform designed to hide and destroy evidence.23   

                                           
18 A172-173,¶37. 
19 A171,¶35;A173-174,¶¶38-39; Op.7. 
20 A173-174,¶39. 
21 A174,¶40; Op.7. 
22 A174-175,¶¶41-43; Op.8. 
23 A174,¶41. 
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Once Levandowski secured what he needed from Google, the plan escalated 

quickly.  He met with Uber executives on January 14, 2016, in San Francisco.24  The 

next day, while still employed at Google, Levandowski founded the precursor of 

Otto.25  Two weeks later, on January 27, Levandowski resigned from Google.26  Less 

than a month later, on February 22, Uber had signed a term sheet to acquire Otto.27   

It was no secret that the Transaction was nothing more than a raid of Google’s 

IP.28  When the term sheet was signed, Otto consisted of 25 employees, had no 

operations, and was headquartered out of Levandowski’s home.29  Levandowski had 

poached a few dozen former-Google engineers to join Otto,30 but everyone, 

including the Board, knew that the $680 million price tag was not justified for the 

mere acquisition of 25 employees.31  At a March 11, 2016, meeting, Levandowski 

told Kalanick and other Uber executives that he possessed source code, design files, 

laser files, engineering documents, and other proprietary and confidential 

information about Google’s self-driving technology on disks in Levandowski’s 

                                           
24 A175-176,¶44. 
25 Id.; Op.8. 
26 Id. 
27 A176,¶46. 
28 A176-177,¶48. 
29 A176-177,¶¶47-48; Op.8-9. 
30 A163,¶4;A176-177,¶48;A183-184,¶65 n.6;A185,¶70. 
31 A176,¶47; Op.9,11. 
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personal storage device.32  An Uber official told Levandowski not to destroy the 

disks, but Kalanick told him to “do what he needed to do.”33 

C. THE BOARD SUSPECTS POTENTIAL IP THEFT AND HIRES STROZ TO 

INVESTIGATE 

Because the Board recognized that the circumstances surrounding the 

Transaction suggested that it was an illegal acquisition of Google’s IP, in March 

2016, Uber took the unusual step of retaining a computer forensic investigation firm, 

Stroz, to conduct due diligence before consummating the Transaction.34  But this 

was not ordinary due diligence.  Stroz was tasked specifically with determining 

whether Levandowski and certain other Otto employees “took with them or retained 

confidential and/or proprietary information from their former employer, Google” or 

otherwise took any other actions which may have breached non-solicitation, non-

compete, or fiduciary obligations in connection with their move from Google to 

Otto.35  The Board knew why Stroz was hired and what it was tasked to investigate.36   

                                           
32 A177,¶50; Op.9. 
33 A177,¶50; Op.9-10. 
34 A163,¶5;A177,¶49; A116; Op.9. 
35 Id. 
36 A177,¶50.  Ancillary agreements approved by the Board also referenced Stroz.  
A163,¶5. 
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D. STROZ’S PRELIMINARY FINDINGS REVEAL THAT LEVANDOWSKI 

MISAPPROPRIATED GOOGLE’S IP 

On April 10, 2016, prior to the Board’s approval of the Merger Agreement, 

Stroz provided information on its preliminary findings to Uber’s outside counsel at 

MoFo, Uber’s general counsel Yoo, and Otto’s counsel.37  Stroz’s preliminary 

findings revealed that Levandowski and others at Otto possessed substantial files 

containing confidential and proprietary Google information and that certain Otto 

employees attempted to delete documents in March 2016.38  The preliminary 

findings were so egregious that Yoo expressed “serious reservations” to Kalanick 

about moving forward with the Transaction no later than April 10, 2016.39 

E. THE BOARD IGNORES STROZ’S INVESTIGATION AND AGREES TO 

PAY $680 MILLION FOR A SHELL COMPANY WITH NO OPERATIONS 

AND UNUSUAL INDEMNIFICATION PROVISIONS IN UBER’S LARGEST 

ACQUISITION TO DATE 

On April 11, 2016, the Board—consisting of Kalanick, Camp, Graves, 

Gurley, and Bonderman—approved the Merger Agreement and appointed 

Levandowski as head of Uber’s self-driving vehicle operations.40  That same day, 

prior to signing the Merger Agreement, Kalanick gave a Board presentation about 

                                           
37 A166,¶11;A178-179,¶¶51-53; A116-117; Op.10. 
38 A178,¶52; Op.10. 
39 A178-179,¶53. 
40 A179,¶55;A180,¶57. 
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the Transaction, but he did not present any of the findings by the Stroz 

investigators.41   

This presentation, however, made clear that the Transaction was designed to 

facilitate the acquisition of Google’s IP by Uber.  First, the Board approved a series 

of “side agreements” that specifically required Uber to indemnify Levandowski and 

his team for “Pre-signing Bad Acts” – including fraud or willful infringement or 

misappropriation of intellectual property – so long as such acts were disclosed to 

the investigators.42  Given that these side agreements specifically hinged on the 

findings of the Stroz Report, it was incumbent upon the Board to know the results 

of the Stroz Report in order to fulfill its fiduciary duties.  

Second, the Merger Agreement specifically waived any claim by Uber for 

indemnification against Levandowski if Google sued Uber for stealing Google’s 

IP.43   

Third, the Merger Agreement eliminated any claim by Uber for 

indemnification from Levandowski if it was determined that Otto (or Levandowski) 

                                           
41 A179,¶54; Op.11. 
42 A183-184,¶65;A188-189,¶79; Op.14. 
43 A181-182,¶¶59-60. 



 

13 

breached any representations or warranties concerning Otto’s ownership of IP or for 

any third party claims.44 

These atypical provisions not only created additional financial risk and 

liability for Uber,45 but the acquisition—worth up to $680 million—was the largest 

that Uber had attempted to date,46 equivalent to 1% of Uber’s equity at that time.47  

Despite the huge price tag for a shell operation and the very real possibility that the 

Transaction itself was illegal, the Board never asked for the results of the Stroz 

investigation, nor did they ever speak with any Stroz investigator or its own legal 

advisors, nor did Kalanick ever make any representation to the Board regarding the 

Stroz due diligence.48  Rather, the Board willfully chose to bury its head in the sand 

and blindly approved the Merger Agreement.  

During the Waymo trial, one Board member – Gurley – initially claimed that 

Kalanick represented the diligence to be “okay” at the April 11 Board meeting,49 but 

when pressed on the issue changed his position and said he was not sure who said 

                                           
44 A182,¶62; Op.13. 
45 A181,¶58. 
46 A162,¶1;A176,¶47;A180,¶57. 
47 A300-301. 
48 A179,¶54; Op.11 & n.62,16 & n.84. 
49 A158-159 at 948:16-949:4, 954:5. 
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it.50  At most, the Board was “left with a generic opinion” about the due diligence 

process.51  Gurley nonetheless acknowledged that the diligence was “remarkably 

critical to the transaction, in light of the presence of the indemnity and all those 

things,”52 and conceded that if he had known about the information in the Stroz 

Report, he never would have agreed to the Merger.53 

F. AFTER THE MERGER AGREEMENT WAS SIGNED, THE FINAL STROZ 

REPORT IS DELIVERED TO UBER, WHICH CONTAINS MATERIAL 

INFORMATION ABOUT LEVANDOWSKI’S THEFT OF GOOGLE’S IP 

AND TRADE SECRETS 

In August 2016, prior to the close of the Transaction,54 Stroz delivered its final 

report to MoFo (counsel for Uber), counsel for Levandowski, counsel for Lior Ron 

(a former Google-employee), and in-house counsel for Uber and Otto.55  The Stroz 

Report contained damning details of how Levandowski poached Google engineers 

                                           
50 A159 at 954:6-12.   
51 A159 at 953:10-954:22.  The Court noted that Gurley, in responding to a question 
on the due diligence issue, “was then cut off.”  Op.12, n.64.  The record reflects 
otherwise --- Gurley completed his response: he couldn’t remember who said what.  
A159 at 954:6-12. 
52 A186,¶75. 
53 A179-80,¶56. 
54 Between the signing of the Merger Agreement and the close of the Transaction, 
the composition of the Board changed.  Gurley and Bonderman were replaced by 
Cohler and Trujillo, respectively.  Op.18. 
55 A185,¶69;A118. 
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and stole internal Google data and other IP when he and the others left to join Otto,56 

including: 

 One Otto employee possessed 174,311 Google source code files on his 
personal device.57   

 Shortly before resigning from Google, Levandowski downloaded 
approximately 50,000 Google work emails onto his personal computer 
and over 14,000 Waymo documents containing trade secrets or 
confidential/proprietary information about Google’s self-driving 
vehicle technology.58 

 Levandowski was not truthful with Stroz.  He lied about having Google 
emails on his laptop, ten of which were recently accessed, and searched 
for instructions on wiping files from his computer shortly before his 
Stroz interview.  He even went so far as emptying the trash folder on 
his computer during one of his interviews with Stroz.59 

 “Levandowski … possessed Google proprietary information on five 
disks in his personal Drobo 5D in a closet in his house.  This 
information included source code, design files, laser files, engineering 
documents, and software related to Google self-driving cars.”  
Levandowski told Stroz that he shredded those materials but Stroz 
concluded that this could not be confirmed.60 

 “Levandowski retained, and in some cases, accessed Google 
confidential information after his departure from Google.”61 

 “Levandowski’s relevant pictures and videos consist primarily of 
pictures related to the assembly of the Google self-driving car, the 

                                           
56 A185,¶70;Op.15-16. 
57 Id. 
58 A174-175,¶¶41-43;A185,¶71. 
59 A185-186,¶¶72-73;A189,¶81. 
60 A123-124. 
61 A130. 
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components of the car, and whiteboard snapshots of notes and 
diagrams….”62 

 “[C]ontrary to [Lior] Ron’s interview, our forensic examination also 
revealed that Ron used his Macbook Laptop to access Google’s 
corporate intranet … well after he left Google, and that he stored 
potentially relevant data on several of his devices.”63 

 Soren Juelsgaard’s devices contained “significant evidence of source 
code and scripts relating to lasers” that Stroz could not “confirm or 
disprove” were proprietary to Google.64 

G. THE BOARD IGNORES THE EXISTENCE OF THE STROZ REPORT AND 

PERMITS THE TRANSACTION TO CLOSE 

Section 2.8 of the Merger Agreement represented that Otto had not “violated 

… any Intellectual Property rights of any Third Party.”65  Because Stroz had found 

that Otto’s employees had accessed and retained IP that belonged to Google, Section 

2.8 in the Merger Agreement was not true.  Therefore, the closing condition set forth 

in Section 6.1 was not satisfied, and Uber was not required to close the Transaction.66  

The Board never inquired about or reviewed the Stroz Report, and on August 18, 

                                           
62 A129. 
63 A132. 
64 A141. 
65 A56-57,§2.8(c).  The definition of “Intellectual Property” included “Trade Secrets, 
Software and other intellectual property rights under patent, copyright, trade secret 
or trademark Law or rights under any other intellectual property statutory provision 
or intellectual property common law doctrine in the United States or anywhere else 
in the world.”  A57. 
66 A80-81,§6.1.  This is true despite the unusual carve-out that the Board approved 
concerning representations that met the definition of “Pre-Signing Bad Acts,” as 
discussed supra in SOF§E. 
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2016, despite all of the evidence that the Transaction was nothing more than a raid 

of Google’s IP, permitted the Transaction to close.67   

H. GOOGLE DISCOVERS THE FRAUD AND SUES UBER, RESULTING IN A 

$245 MILLION SETTLEMENT 

On December 13, 2016, a Google employee inadvertently was copied on an 

email from one of Google’s vendors that also served Otto and Uber, which attached 

a drawing of an Otto circuit board resembling a Google circuit board that had been 

downloaded by Levandowski prior to his resignation from Google.68  On February 

23, 2017, Google sued Uber and Otto for misappropriating Waymo’s IP and trade 

secrets.  In May 2017, the presiding judge referred the case to the U.S. Attorney’s 

Office “for investigation of possible theft of trade secrets.”69  During trial, the parties 

settled for $245 million.70   

I. PLAINTIFF OBTAINS DOCUMENTS AND TESTIMONY PRIOR TO 

FILING SUIT 

Prior to initiating litigation, Plaintiff obtained a number of material documents 

from the Waymo Action that informed the allegations in the Complaint.  For 

                                           
67 A190,¶84;Op.11 & n.62, 16-17. 
68 A190,¶¶86-87;Op.17. 
69 A190,¶88;A191,¶90;Op.17.  In the Waymo Action, Uber and Levandowski both 
fought to prevent disclosure of the Stroz Report, but the judge ordered it to be 
produced, noting that the volume of documents evidencing the scheme was 
“shocking” and “unbelievable.”  A191,¶¶89,91-92. 
70 A164,¶7;A190,¶88;A192,¶95;A206,¶130; Op.17. 
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example, Plaintiff obtained the Stroz Report, which detailed Levandowski’s 

nefarious theft of Google’s self-driving car IP for the purpose of bringing it to Uber.  

Plaintiff also obtained the Waymo trial transcripts and deposition transcripts of 

Gurley and Kalanick, as well as an excerpt from the Board’s April 11, 2016 

presentation.   
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ARGUMENT 

I. THE CHANCERY COURT ERRED IN FINDING THAT THE 
DIRECTORS WHO APPROVED THE TRANSACTION DID NOT 
FACE A SUBSTANTIAL LIKELIHOOD OF LIABILITY 

A. QUESTION PRESENTED 

Do directors of a Delaware corporation act in good faith in approving the 

largest acquisition in the company’s history when they (a) knew that their CEO who 

arranged the acquisition had a history of violating IP rights and promoting unlawful 

conduct at the corporation, and it was well known that he had bankrupted his last 

corporation after being sued for $250 billion for stealing IP, (b) knew that the 

acquired firm was founded by the employee of a fierce competitor just weeks prior 

to the acquisition, while that individual was still employed by the competitor, (c) 

knew that the acquisition was happening because the founder had developed crucial 

technology for the competitor that presented an “existential threat” to the 

corporation, which the corporation was not able to develop on its own, and that the 

founder was to be put in charge of developing this same technology at the 

corporation, (d) knew that the target was just a shell that employed 25 people who 

had defected from the competitor with the founder, operated out of the founder’s 

home, and had no revenues, (e) knew that the merger agreement not only required 

the corporation to indemnify the target’s founder and team for “prior bad acts,” 

which included the theft of IP, but also waived any claim for indemnification by 
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the corporation against the sellers for liability to third parties relating to the violation 

of non-compete agreements or theft of IP, and (f) hired a forensic firm to investigate 

whether the sellers, in fact, stole IP from the competitor, but (g) rushed to approve 

the acquisition before the investigator completed its investigation and without even 

bothering to speak with the investigator, deliberately ignoring the results of that 

investigation, which at the time of approval already had determined that the founder 

and his team had misappropriated IP from the competitor and had attempted to 

mislead the investigator?  (Preserved: A309-341, 344-345; Op.25-42, 44-48). 

B. SCOPE OF REVIEW 

This Court’s review of the decision on a motion to dismiss under Ch. Ct. R. 

23.1 is de novo and plenary.71  The Court must “consider all the particularized facts 

pled by the plaintiffs ... in their totality and not in isolation from each other, and 

draw all reasonable inferences from the totality of those facts in favor of the 

plaintiffs.”72   

C. MERITS OF ARGUMENT 

Applying Rales v. Blasband, 634 A.2d 927 (Del. 1993), the Chancery Court 

held pre-suit demand was not excused because the Complaint did not adequately 

                                           
71 Brehm v. Eisner, 746 A.2d 244, 253 (Del. 2000). 
72 Delaware Cty. Empls. Ret. Fund v. Sanchez, 124 A.3d 1017, 1019 (Del. 2015); 
Silverberg v. Gold, 2013 WL 6859282, at *13 (Del. Ch. Dec. 31, 2013); Beam v. 
Stewart, 845 A.2d 1040, 1048 (Del. 2004). 
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allege that Uber’s Board approved the Transaction in bad faith.73  The Chancery 

Court was wrong.  It is well established that “where directors fail to act in the face 

of a known duty to act, thereby demonstrating a conscious disregard for their 

responsibilities, they breach their duty of loyalty by failing to discharge that 

fiduciary obligation in good faith.”74  An inference of bad faith arises where directors 

“knew that they were making material decisions without adequate information and 

without adequate deliberation.”75  Considering all of the well-pleaded facts in the 

Complaint as a whole, the Board’s approval of the Transaction was “essentially 

inexplicable on any ground other than bad faith.”76 

1. Defendant Kalanick Faces A Substantial Likelihood Of 
Liability For Breaching His Duty Of Loyalty 

The Chancery Court correctly determined that Kalanick faces a substantial 

likelihood of liability based on the allegations that he knew about Levandowski’s 

theft of Google’s IP, that the Transaction would result in misappropriation of that 

IP, and that he knew the results of the Stroz investigation but did not inform the 

                                           
73 Op.33. 
74 See Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006). 
75 In re Walt Disney Co. Deriv. Litig., 825 A.2d 275, 288-89 (Del. Ch. 2003). 
76 In re MeadWestvaco S’holders Litig., 168 A.3d 675, 684 (Del. Ch. 2017) (quoting 
In re Chelsea Therapeutics Int’l Ltd. S’holders Litig., 2016 WL 3044721, at *7 (Del. 
Ch. May 20, 2016)). 
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Board.77  Therefore, the Court correctly determined that it was reasonable to infer 

that Kalanick breached his fiduciary duty of loyalty as both an officer and director 

of Uber.78   

2. Defendants Camp, Graves, Gurley, and Bonderman Each 
Face A Substantial Likelihood Of Liability For Approving 
The Transaction 

The Chancery Court incorrectly determined that Camp, Graves, Gurley, and 

Bonderman did not face a substantial likelihood of liability in approving the 

Transaction79 because the Complaint pled nothing more than an exculpated breach 

of the duty of care.80  The Chancery Court was wrong. 

“Delaware law does not charter law breakers.”81  A corporate fiduciary is 

bound by “a critical statutory floor, which is the requirement that Delaware 

corporations only pursue ‘lawful business’ by ‘lawful acts.’”82  Uber’s Board had 

been complicit in doing the exact opposite for years, tacitly allowing Kalanick to 

fatten the Company coffers at the expense of legal compliance.83  The Chancery 

                                           
77 Op.26-28. 
78 Op.27-28. 
79 Op.41-42. 
80 Op.33. 
81 In re Massey Energy Co., 2011 WL 2176479, at *20 (Del. Ch. May 31, 2011). 
82 Id. 
83 SOF§A. 
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Court’s ruling, which suggests that directors can willfully bury their heads in the 

sand in the face of myriad facts putting them on notice that they were engaging in 

an illegal transaction, turns this fundamental precept on its head.   

Corporate directors act in bad faith when they “intentionally fail[] to act in the 

face of a known duty to act, demonstrating a conscious disregard for [their] duties, 

adopting a ‘we don’t care about the risks’ attitude concerning a material corporate 

decision.”84  The Complaint sets forth particularized facts that put the Board on clear 

notice that Levandowski (and others at Otto) had stolen Google’s IP and trade secrets 

and that the Transaction was an acquisition of Google’s purloined self-driving car 

technology, yet approved the illegal Transaction without any review of Stroz’s 

diligence.   

Uber’s $680 million acquisition of Otto was the largest transaction in the 

Company’s history and was designed to address Uber’s failure to develop its own 

self-driving technology, which Kalanick and the Board recognized presented an 

“existential threat” to the Company.85  The Board’s consideration of the deal must 

be viewed in this context.86   

                                           
84 In re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 67 (Del. 2006) (quoting In re 
The Walt Disney Co. Deriv. Litig., 907 A.2d 693, 755 (Del. Ch. 2005)). 
85 A162,¶2;A172-173,¶¶36-37;A176,¶48;A180,¶57. 
86 See In re Fitbit, Inc. Stockholder Deriv. Litig., 2019 WL 190933, at *3 (Del. Ch. 
Jan. 14, 2019) (allegations “that the success or failure of PurePulse TM could make 
or break the Company” supported reasonable inference that the board “would have 



 

24 

The Board knew that Levandowski formed Otto while still employed at 

Google, and that Uber executed a term sheet outlining the Transaction less than a 

month after Levandowski’s resignation from Google.87  It knew that Otto had no real 

operations, products, or revenues, was staffed by 25 employees who had left Google 

with Levandowski, and was operating out of Levandowski’s home.88  This was not, 

therefore, a typical acquisition of a going concern, but a $680 million purchase of a 

month-old shell comprised of the self-driving team from Google.   

The Board was well aware of Kalanick’s contempt for regulations, and his 

disregard for IP rights.  Scour was designed to steal IP, and spiraled into bankruptcy 

once faced with a $250 billion lawsuit.89  Uber’s business model was based in part 

on “disrupting” the taxi industry by ignoring the regulations governing it.90  Uber 

had an internal espionage market analytics team established to spy on competitors 

and gather their IP and trade secrets, and hired people to recruit employees of 

competitors to steal trade secrets without leaving a paper trail.91  Kalanick publicly 

                                           
known when serious problems with the PurePulse technology … began to emerge”); 
Shaev v. Baker, 2017 WL 1735573, at *13 (N.D. Cal. May 4, 2017) (reasonable to 
expect directors to be aware of issues regarding company’s “central business 
strategy”). 
87 A162-163,¶¶3-4;A174,¶40. 
88 A165,¶10;A176,¶47. 
89 A169,¶¶27-28. 
90 A169-171,¶¶29-31,33. 
91 A191-192,¶93. 
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spoke of his disdain for the law.92  Uber’s “Greyball” operation was designed to 

break laws applicable to Uber’s core business of ride-sharing and cars-for-hire, and 

Uber had been subject to numerous lawsuits and criminal probes.93   

If this were not enough, the Merger Agreement required Uber to indemnify 

Levandowski and his team for stealing Google’s IP,94 and barred Uber from seeking 

indemnification from Levandowski if a third party sued Uber for violating non-

compete agreements or infringed IP rights as a result of the Transaction.95     

Indeed, it was so obvious that the Transaction was set up as a naked grab of 

Google’s self-driving technology that Uber hired Stroz to investigate whether 

Levandowski and his team, in fact, had stolen Google’s IP in order to assess Uber’s 

potential liability.96  Camp, Graves, Gurley, and Bonderman, however, rushed to 

approve the Transaction before Stroz had completed its investigation.  The Board 

never (i) asked for a preliminary report, (ii) requested an opinion about the 

investigation, (iii) reviewed the Report, (iv) spoke with or received a presentation 

from Stroz, (v) waited for the final Report, or (vi) received any clearance from any 

lawyer on whether the Transaction involved stolen IP.  There is simply no good faith 

                                           
92 A170,¶31. 
93 A169-171¶¶29-33. 
94 A181,¶59. 
95 A182-183,¶¶61-62. 
96 A177,¶49; A116. 
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reason why the Board did none of these things before pulling the trigger on the 

largest acquisition in Uber’s history given what they obviously suspected could be 

(and was) an illicit deal.97 

The Chancery Court erred by failing to review these facts holistically, 

ignoring the well-pled allegations of the Complaint, and refusing to draw reasonable 

inferences in Plaintiff’s favor.  For example, while dismissing Uber’s “scofflaw 

history” as irrelevant, the Chancery Court asserted that “Plaintiff points to no 

previous acts—known or unknown to the directors—committed by Uber to 

misappropriate IP or other property.”98  This was just wrong.  The Court ignored 

Uber’s internal “market analytics team” designed to spy on and steal competitors’ 

IP, as well as Uber’s retention of someone to help recruit competitors’ employees to 

steal trade secrets.99  And its dismissal of Uber’s widespread violation of laws as 

irrelevant is illogical.  If Kalanick and others at Uber were willing to break laws to 

further the Company’s core business, it is reasonable to infer their similar 

                                           
97 See Amalgamated Bank v. Yahoo! Inc., 132 A.3d 752, 783 (Del. Ch. 2016) (“a 
board cannot mindlessly swallow information” about key corporate decisions or 
make decisions without key information); Teachers’ Ret. Sys. of La. v. Adinoff, 900 
A.2d 654, 668-70 (Del. Ch. 2006) (noting that “conscious torpor in the face of duty 
is disloyal behavior” and criticizing “group of uncurious Georges who fail to take 
the time to understand the nature” of the deal before them); In re Caremark Int’l Inc. 
Deriv. Litig., 698 A.2d 959, 970 (Del. Ch. 1996) (directors may not merely place 
their heads in the sand and take no steps to prevent violations of law). 
98 Op.35.   
99 A191-192,¶93. 
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willingness to lie and break the law regarding misappropriation of self-driving car 

technology, which Uber viewed an existential threat to its core business. 

The Chancery Court also held that Plaintiff did not adequately plead that the 

Board had knowledge about Kalanick’s pre-Uber copyright infringement at Scour, 

stating “nor would that be a reasonable inference.”100  This defies common sense.  

How is it not reasonable to infer that a company’s board of directors would have a 

general understanding of the CEO’s curriculum vitae, particularly when it could be 

gleaned from widespread news reports and well publicized lawsuits through a simple 

(and ironic) Google search?101  Defendants never denied that they knew about Scour; 

rather, Chancery Court raised it sua sponte for the first time in its Opinion. The 

Court’s holding that it was not a “reasonable inference” that the Board knew of 

Kalanick’s widely disseminated and directly relevant history is contrary to Delaware 

law.102  

                                           
100 Op.36. 
101 It is completely reasonable to presume that a corporate board has some general 
familiarity with the CEO’s employment history.  See, e.g., Klaassen v. Allegro Dev. 
Corp., 2013 WL 5967028, at *15 (Del. Ch. Nov. 7, 2013) (collecting cases) (“Often 
it is said that a board’s most important task is to hire, monitor, and fire the CEO.”). 
102 In re American Int’l Group, 965 A.2d 763, 776-77 (Del. Ch. 2009) (reasonable 
to infer that certain defendants “had personal knowledge of the wrongdoing” and 
that others knew about the corporation’s “deficient compliance structure”); 
Klaassen, 2013 WL 5967028 at *15. 
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The Chancery Court, likewise, failed to make reasonable inferences in 

Plaintiff’s favor concerning the Board’s knowledge of the atypical and high-risk 

indemnification provisions contained in the Merger Agreement and certain side 

agreements protecting Levandowski and other Otto employees for misappropriating 

Google’s IP.103  The Board knew about these unusual provisions exposing Uber to 

increased liability before the Merger Agreement was signed and specifically 

discussed the possibility of being sued by Google, yet it still approved the 

Transaction without asking about the results of the Stroz Report.  Moreover, given 

that the contents of the Stroz Report would dictate the scope of Uber’s potential 

indemnification liability, Plaintiff was entitled to a reasonable inference that the 

Board’s failure to inquire or inform themselves about the scope of potential legal 

and financial risk faced by Uber in connection with the Transaction amounts to bad 

faith.104    

The Chancery Court erroneously distinguished the facts in In re The Walt 

Disney Company Derivative Litigation, 825 A.2d 275 (Del. Ch. 2003) as irrelevant 

to establishing an inference of bad faith.105  In Disney, the board approved a 

substantial hiring decision before the details, including compensation and 

                                           
103 Supra 12-13. 
104 A183-184,¶65;A187-188,¶¶78-79; Teachers’ Ret. Sys. of La., 900 A.2d at 669 
(“conscious torpor in the face of duty is disloyal behavior”).  
105 Op.37-38. 
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termination, were negotiated, instead giving “the CEO carte blanche.”106  The Court 

found that, unlike the Disney board, “Uber’s directors met, received a presentation, 

asked certain questions, and made a decision.”107  But what did they do?  The 

Complaint alleges that, although the Board knew about Stroz’s investigation, at no 

point during the Board’s meeting did anyone ask to speak with Stroz, or request the 

investigator’s findings, the Report, or Stroz’s opinion on whether Google IP had 

been stolen by Levandowski or any other Otto employee.   

The Opinion erroneously states that “diligence was, at least minimally, 

discussed and represented to be ‘okay.’”108  Plaintiff never made such an allegation, 

nor did the Court cite to any portion of the Complaint.  Rather, Defendants argued 

in their briefing that Gurley testified in the Waymo Action that Kalanick represented 

the diligence to be “okay,” but then later retracted that and said he could not 

remember who made that (or any) statement about diligence and that the Board was 

merely “left with a generic opinion” about the diligence.109  But the fact that the 

Board specifically retained Stroz to conduct diligence into Otto’s ownership of IP 

but then simply relied on a “generic” representation from an unidentified individual 

                                           
106 Id. 
107 Op.39.   
108 Op.32. 
109 A159 at 953:10-954:22.  
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about diligence concedes that the Stroz investigation did not actually matter to their 

approval of the deal, and further demonstrates that their inquiry into critical diligence 

matters was not in good faith.110 

Thus, this case presents an even stronger inference of bad faith than in Disney 

because there was a real concern here that the deal involved illegality and the 

directors were obliged to ensure that Uber did not, in fact, consummate an illegal 

transaction.111  Nonetheless, despite knowing that an investigation was underway, 

the Board blindly approved the Transaction before due diligence was complete.     

Finally, the Court failed to make similar inferences regarding the Board that 

it made with respect to Kalanick.  The Court found that, based on Yoo’s expression 

of “serious reservations about the acquisition,” that “a reasonable inference can be 

drawn that Kalanick was aware of Stroz’ preliminary and final findings, or, at least, 

that he had knowledge of their substance (i.e., that Levandowski and others at Otto 

                                           
110 Teachers’ Ret. Sys. of La., 900 A.2d at 670 (directors reviewing conflicted 
transaction regarding CEO improperly “sat there quietly while their boss Greenberg 
provided the outside directors with what they knew to be merely cursory 
information, and did not speak up to suggest that the matter warranted more thorough 
consideration, although they know it did”). 
111 See Massey, 2011 WL 2176479, at *20 (“Delaware law does not charter law 
breakers. … [A] fiduciary of a Delaware corporation cannot be loyal to a Delaware 
corporation by knowingly causing it to seek profit by violating the law.”); see also 
Metro Commc’n Corp. BVI v. Advanced Mobile Comm. Techs. Inc., 854 A.2d 121, 
131 (Del. Ch. 2004) (“a fiduciary may not choose to manage an entity in an illegal 
fashion, even if the fiduciary believes that the illegal activity will result in profits”). 
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knowingly retained Google IP).”112  However, it is also reasonable to infer that others 

who were aware of the results of Stroz’s preliminary findings, including Yoo and 

Uber’s outside counsel (who has a duty to advise the Board), would have informed 

the rest of the Board about those results.113  

Finally, the Court rejected Plaintiff’s waste claim based on its determination 

that the Complaint failed to plead bad faith.114  This was also error, as the Board did 

not just cause Uber to enter into a “risky transaction without adequately informing 

themselves.”115  They approved an illegal transaction knowing it was likely illegal.116  

A transaction “devoid of a legitimate corporate purpose” constitutes waste.117  

                                           
112 Op.27. 
113 See Wal-Mart Stores, Inc. v. Ind. Elec. Workers Pension Tr. Fund IBEW, 95 A.3d 
1264, 1273 (Del. 2014) (reasonable inference that “those [knowledgeable] officers 
passed the information on to the directors”); see also In re Abbott Labs. Deriv. 
S’holders Litig., 325 F.3d 795, 802 (7th Cir. 2003) (court inferred that the board was 
kept informed about compliance issues based on responsibility of executives to share 
such information with the full board); Shaev, 2017 WL 1735573, at *13 (reasonable 
to expect directors to be aware of issues regarding company’s “central business 
strategy”). 
114 Op.44-45. 
115 Op.45. 
116 SOF§B-D. 
117 See Pogostin v. Rice, 480 A.2d 619, 626 (Del. 1984), overruled on other grounds 
by Brehm, 746 A.2d at 254; see also Michelson v. Duncan, 407 A.2d 211, 217 (Del. 
1979) (“The essence of a claim of waste of corporate assets is the diversion of 
corporate assets for improper or unnecessary purposes.”). 
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Because Delaware corporations are limited to pursuing only “lawful business,”118 

expending funds for unlawful acts constitutes waste. 

3. Cohler and Trujillo Lack Independence From Their 
Respective Partners. 

a. Cohler Lacked Independence From Gurley  

Cohler replaced Gurley on the Board in 2017 after the Transaction was 

approved and closed.  Because the Court held that Plaintiff did not sufficiently plead 

that Gurley faced a substantial risk of liability in approving the Transaction, it did 

not consider whether Cohler lacked independence from Gurley.119  This was error. 

The Complaint pleads particularized facts detailing the close personal and 

business relationship between Cohler and Gurley.  Both were partners at Benchmark 

when Gurley resigned from Uber’s Board and was replaced by Cohler.120  Gurley 

was responsible for recruiting Cohler to Benchmark and mentored him.121  As two 

of the only five partners at the small firm, Cohler and Gurley had a close personal 

and professional relationship.  Any decision by Cohler to initiate litigation against 

Gurley could have severe consequences, both professionally and financially.  

Agreeing to sue his own partner for breaches of fiduciary duty would not only 

                                           
118 Massey, 2011 WL 2176479 at *20. 
119 Op.47.   
120 A200,¶115.   
121 Id. 
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devastate his relationship with Gurley, but it would also damage the reputation of 

Benchmark, which would affect Cohler’s interest as a partner, and would negatively 

impact the trust of Benchmark’s investors.122  All of these considerations would 

damage Cohler’s reputation and wallet, which are exactly the types of things that 

give rise to an inference that Cohler’s “discretion would be sterilized” and could not 

impartially consider a demand.123   

b. Trujillo Lacked Independence From Bonderman 

Trujillo replaced Bonderman on the Board in June 2017 after the approval and 

close of the Transaction.  As with Cohler, the Court erred by failing to consider the 

independence of Trujillo because it held Bonderman did not face a substantial 

likelihood of liability in connection with the Transaction.124   

                                           
122 Id. 
123 Rales, 634 A.2d at 936; see also Sandys v. Pincus, 152 A.3d 124, 130-31 (Del. 
Ch. 2016) (finding that co-ownership of a plane created a reasonable doubt that a 
director could act impartially); Goldman v. Pogo.com, Inc., 2002 WL 1358760, at 
*4 (Del. Ch. June 14, 2002) (finding lack of independence between “business 
partners”); In re Orchard Enters., Inc. S’holder Litig., 88 A.3d 1, 21-22 (Del. Ch. 
2014) (discussing closeness of long-standing business relationship as bearing on 
independence, including “making co-investments in a venture capital fund and at 
least four other companies”); In re Trados Inc. S’holder Litig., 73 A.3d 17, 54-55 
(Del. Ch. 2013) (finding that director who had made investments alongside private 
equity firm not independent); In re Primedia Inc. Deriv. Litig., 910 A.2d 248, 261 
n.45 (Del. Ch. 2006) (finding defendant directors who all had relationships with 
private equity firm not independent for purposes of motion to dismiss). 
124 Op.47-48.   
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The Complaint sufficiently alleges facts evidencing a close personal and 

professional relationship between Trujillo and Bonderman by virtue of their 

relationship through TPG Capital.  Trujillo was a partner of TPG Capital since 2006 

with Bonderman, who was also co-founder of the firm.125  Like with Cohler, 

initiating fiduciary litigation against his co-partner would devastate his professional 

credibility at TPG and negatively impact the reputation of TPG and the faith of its 

investors, both of which would financially impact Trujillo personally as a partner.126  

Taking all of these factors into consideration and making all reasonable inferences 

in Plaintiff’s favor, as the Court must, Trujillo is incapable of impartially considering 

a demand against Bonderman. 

  

                                           
125 A201,¶116.   
126 Id.  



 

35 

II. THE CHANCERY COURT ERRED IN FINDING THAT THE 
DIRECTORS WHO ALLOWED THE TRANSACTION TO CLOSE 
DID NOT FACE A SUBSTANTIAL LIKELIHOOD OF PERSONAL 
LIABILITY 

A. QUESTION PRESENTED 

Do directors of a Delaware corporation act in good faith in allowing a merger 

to close where the directors of the acquiring corporation (a) knew that the seller made 

representations about its ownership of IP, (b) knew that the merger agreement 

relieved the acquiring corporation of the obligation to close if the seller’s 

representations were false, and (c) knew a forensic firm had been retained to 

investigate whether the seller had stolen IP, (d) that investigator provided a final 

report confirming that the seller had stolen IP thus refuting the veracity of the seller’s 

representations, but (e) the directors did not bother to read or inquire about the 

investigative report and simply allowed the acquisition to close?  (Preserved: A309-

338; Op.42-44).  

B. SCOPE OF REVIEW 

This Court’s review of the decision on a motion to dismiss under Ch. Ct. R. 

23.1 is de novo and plenary.127   

                                           
127 Brehm, 746 A.2d at 253. 
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C. MERITS OF ARGUMENT 

The Merger Agreement contained customary representations regarding Otto’s 

ownership of IP, but it omitted customary post-closing indemnification provisions 

that would provide a remedy to Uber if Levandowski and his team had 

misappropriated Google’s IP.128  Moreover, under the Merger Agreement, various 

“Pre-Signing Bad Acts” such as the theft of Google’s IP could not be used by Uber 

to refuse to close the Transaction as long as those “bad acts” were fully disclosed.129  

The Stroz Report showed that Otto could not satisfy the Merger Agreement’s closing 

condition regarding Otto’s representations of its ownership of IP,130 and that 

Levandowski was not forthcoming regarding his theft of Google’s IP.131  

Accordingly, Uber could have terminated the deal.132 

The Court held that the Complaint did not adequately allege a substantial risk 

of personal liability for those directors who permitted the Transaction to close, 

which, in addition to Kalanick, Camp, Graves, Gurley and Bonderman, also includes 

Huffington and Al-Rumayyan.133  In so holding, the Court stated that, for the same 

                                           
128 A182,¶62. 
129 A188-189,¶79. 
130 A184,¶67. 
131 A185-186,¶72. 
132 A185,¶68. 
133 Op.15-16,30 n.152. 
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reasons it articulated in assessing whether the Board approving the Transaction did 

not face a substantial likelihood of liability, (i) the Board’s failure to review the final 

Stroz Report did not constitute a conscious breach of duty amounting to bad faith, 

(ii) Uber’s past bad acts under Kalanick’s leadership were irrelevant, and (iii) the 

indemnification terms did not reflect director knowledge of or conscious disregard 

that Otto misappropriated IP.134  For the reasons discussed above, this holding was 

in error.  The directors knew that Uber had the right under the Merger Agreement to 

refuse to close if Otto’s representations regarding ownership of IP were false, and 

knew that the Stroz Report addressed Otto’s ownership of IP and thus the veracity 

of Otto’s representations, but the directors failed to even inquire about the Stroz 

Report and allowed the Transaction to close.   

The Court further held that the Complaint “does not allege that the Board 

knew that the report was available, nor that management made the Board aware of 

the existence of any new information learned after the approval of the Merger 

Agreement regarding IP theft by Otto.  Therefore, any breach by the directors sounds 

in care, not loyalty.”135  This was also error.  The Stroz Report was available to these 

directors prior to the close of the Transaction.  The Report was provided to Yoo and 

                                           
134 Op.43. 
135 Op.44. 
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Uber’s outside counsel.136  Plaintiff is thus entitled to the reasonable inference that 

the existence of this important investigative report was made known to the Board 

and that it was nothing less than bad faith for failing to review the Stroz Report (or 

at least inquire about it) prior to the close of the Transaction.137 

  

                                           
136 A185,¶69; A118. 
137 See Disney, 825 A.2d at 288-89 (allegations supported inference of improper 
“ostrich-like” behavior where the “defendant directors knew that they were making 
material decisions without adequate information and without adequate deliberation, 
and that they simply did not care if the decisions caused the corporation and its 
stockholders to suffer inquiry or loss”); Shaev, 2017 WL 1735573 at *13. 
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III. THE COURT OF CHANCERY ERRED IN FINDING THAT A 
MAJORITY OF THE DEMAND BOARD IS INDEPENDENT 

A. QUESTION PRESENTED 

Did the Court of Chancery err in finding that a majority of the Demand Board 

were independent of Kalanick despite the Complaint’s allegations of extensive 

personal and professional ties?  (Preserved: A338-339, 341-343; Op.45-46, 48-53). 

B. SCOPE OF REVIEW 

This Court’s review of the decision on a motion to dismiss under Ch. Ct. R. 

23.1 is de novo and plenary.138   

C. MERITS OF ARGUMENT 

The Chancery Court held that Plaintiff, “at most, pled that three directors on 

the Demand Board, together with Kalanick, lack independence.”139  The Chancery 

Court was wrong.  The Complaint adequately challenged the independence of at 

least five directors on the Demand Board.     

1. Huffington Lacked Independence As A Personal Friend 
And Confidante Of Kalanick  

Huffington was one of the three members of the Demand Board that the Court 

posited as potentially lacking independence.140  The Court noted “that the pleadings 

                                           
138 Brehm, 746 A.2d at 253. 
139 Op.46.   
140 Op.46,53. 
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here approach, if not cross, a line of director independence.”141  The Complaint 

pleads particularized facts raising a reasonable doubt that Huffington was 

independent from Kalanick based on their close personal and professional 

relationship,142 many of which were never addressed by the Court.   

Huffington’s and Kalanick’s relationship began prior to Huffington joining 

the Board, when the two collaborated on Huffington’s book “The Sleep 

Revolution.”143  Kalanick then unilaterally appointed Huffington to the Board on 

April 27, 2016, after which Huffington publicly became Kalanick’s personal 

cheerleader and one of his biggest supporters.144  Huffington stood by and advocated 

on behalf of Kalanick through a number of gaffes at Uber, including the sexual 

harassment scandal that surfaced against him in early 2017.145  Huffington publicly 

championed a “Travis 2.0” to lead the Company, assuring reporters that his behavior 

would change, defending his behavior in the press and the boardroom, all while 

                                           
141 Op.53.   
142 In re Tyson Foods, Inc., 919 A.2d 563, 581 (Del. Ch. 2007) (citing and quoting 
Orman v. Cullman, 794 A.2d 5, 25 n.50 (Del. Ch. 2002)) (“[P]laintiff may also 
challenge a director’s independence by alleging facts illustrating that a given director 
is dominated through a ‘close personal or familial relationship’”); Sandys, 152 A.3d 
at 130 (finding lack of independence where relationship was “suggestive of the type 
of very close personal relationship that, like family ties, one would expect to heavily 
influence a human’s ability to exercise impartial judgment”). 
143 A196-197,¶110.   
144 Id. 
145 Id. 



 

41 

insisting that Kalanick remain CEO.146  She was one of Kalanick’s “staunchest 

all[ies,]” going so far as denying the existence of systemic sexual harassment 

problems at Uber before she was finally forced to admit the veracity of the 

problems.147  She knew and visited with Kalanick’s family members.148  She made 

him omelets.149  There is no question that Huffington’s allegiance lies with Kalanick 

above all else, and even the other Board members believed that she was “serving as 

[Kalanick’s] proxy” at the Company in his absence.150 

The Court’s observation that the fact that “Huffington, as a director of Uber, 

defended Kalanick is not noteworthy unless the Plaintiff can raise a reasonable doubt 

via a showing that she did so because of their close personal relationship” is also 

erroneous because, aside from making no sense in real life, it takes one fact in 

isolation instead of considering all of the allegations as a whole and drawing all 

reasonable inferences in Plaintiff’s favor.151  She did not merely just defend 

Kalanick.  She was one of his most devoted confidantes and supporters, and the 

                                           
146 Id. 
147 Id. 
148 Id. 
149 Id. 
150 Id. 
151 Op.53. 
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totality of the allegations raise more than a reasonable doubt that Huffington could 

independently initiate litigation against her close friend.152 

2. Burns Lacked Independence From Kalanick Because Her 
PR Agency Was Engaged To Rehabilitate Kalanick’s Public 
Image 

Burns was the second of the three directors on the Demand Board that the 

Court found potentially lacked independence.153  Kalanick appointed Burns to the 

Board during a power struggle, and Burns’s PR firm was engaged to try to remedy 

Kalanick’s public reputation.154  The Chancery Court held that the fact of Burns’s 

appointment alone was not enough to undermine her independence, and that the 

Complaint was “conclusory or silent as to the materiality of the relationship between 

Kalanick and Burns’s PR Firm, and with Burns herself.”155  This was wrong.  First, 

the Court should not have considered the circumstances of Burns’s appointment in 

isolation, but in context.156  Second, the Complaint alleges that Burns was not only 

a Kalanick-appointed Board member, but she was also employed by Teneo 

Holdings, the high-priced public relations firm that Kalanick hired to manage and 

repair his image after the widely-publicized allegations of sexual harassment and the 

                                           
152 Sandys, 152 A.3d at 126. 
153 Op.46,51.   
154 A202-203, ¶¶117-119. 
155 Op.51. 
156 Infra Arg.III.C.5. 
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toxic culture at Uber surfaced against him in 2017.157  These allegations were a huge 

deal to not only Kalanick, but also Uber at the time, whose credibility was being 

slaughtered as the Company had become dubbed “the most ethically challenged 

company in Silicon Valley.”158  Moreover, Burns had a duty, as a public relations 

professional with Kalanick as one of her firm’s high-profile clients, to not do 

anything to damage Kalanick’s public image.159  Suing her firm’s client for breach 

of fiduciary duty undoubtedly would negatively impact Kalanick and would 

jeopardize Teneo’s high-profile, lucrative engagement with Kalanick.160  The only 

reasonable inference is that Burns cannot impartially consider a demand.  

                                           
157 A196-197,¶110;A203,¶119. 
158 A171,¶33. 
159 A203,¶119. 
160 Id.; see Aronson v. Lewis, 473 A.2d 805, 816 (Del. 1984), overruled on other 
grounds by Brehm, 746 A.2d at 254 (noting that independence is compromised when 
a director would consider “extraneous considerations or influences” rather than “the 
corporate merits”); see also In re INFOUSA, Inc. Shareholders Litig., 953 A.2d 963, 
991-92 (Del. Ch. 2007) (finding the “threat of withdrawal” of business by the 
director’s law firm to be “certainly enough” to raise a reasonable doubt as to the 
director’s independence and that the “threat of withdrawal of one partner’s worth of 
revenue from a law firm is arguably sufficient to exert considerable influence over 
a named partner”). 
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3. Camp Co-founded Uber With Kalanick And Lacks 
Independence  

Camp was the third director that the Court found potentially lacked 

independence.161  The Chancery Court’s analysis of Camp’s independence suffers 

from the same flaw that permeates the Opinion—it looks at each allegation in 

isolation, summarily dismissing each one in a piecemeal fashion, instead of 

assessing the totality of the allegations set forth in the Complaint.  For example, the 

Court stated that the fact that Camp and Kalanick were co-founders of Uber “does 

not by itself raise a reasonable doubt of Camp’s independence.”162  To the contrary, 

the Complaint does not just allege that Camp and Kalanick were co-founders of 

Uber; rather, the context by which they devised the idea for the Company portrays 

the closeness of their relationship.  They were personal friends for years.163  They 

traveled together to attend a conference and were “hanging out in Paris for a week” 

where they drank wine and had meals together.164  During their trip, they spent time 

brainstorming and crafted the idea for Uber together.165  This type of relationship 

goes beyond a basic business relationship and is far closer than two people sharing 

                                           
161 Op.46,52.  Camp also faced a substantial likelihood of liability for approving the 
Transaction. Arg.I.C.2. 
162 Op.52 (emphasis added). 
163 A196,¶109. 
164 Id. 
165 Id. 
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an airplane;166 they were sharing a dream.  Thus, the Court erred by failing to make 

the reasonable inference that Camp could not impartially consider a demand to sue 

Kalanick. 

4. Graves Owed His Personal Fortune To Kalanick 

The Court also erred in holding Graves was independent because it focused 

on each allegation in isolation and then summarily rejected them one by one.  For 

example, the Court held that the fact that “Kalanick hired Graves as an employee, 

standing alone, is insufficient to raise a reasonable likelihood that Graves lacks 

independence.”167  Again, that was not the only allegation made in support of 

Graves’ lack of independence.  Not only was Graves Uber’s first employee, but 

Graves’ lofty career at Uber was responsible for nearly all of his wealth, a fact 

wholly ignored by the Court of Chancery.168  Through his service as Uber’s CEO in 

2010 and as head of global operations from December 2010 until his resignation on 

August 10, 2017, Graves received hundreds of millions (if not billions) of dollars in 

compensation that he would not have otherwise received had it not been for 

                                           
166 See Sandys, 152 A.3d at 130-31 (finding that co-ownership of an airplane created 
a reasonable doubt that a director could act impartially). 
167 Op.49-50 (emphasis added).  Graves also faced a substantial likelihood of liability 
for approving the Transaction.  Arg.I.C.2. 
168 A195,¶107. 
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Kalanick, who took a chance on Graves after seeing the “[a]wesomest job post and 

response” he had ever seen on the internet.169     

The Court’s determination that Graves was not independent because Kalanick 

does not have the power to impact Graves’ income today (because he no longer 

works for Uber) is also erroneous.170  Delaware courts have held that past acts can 

create a sense of obligation that can affect a director’s judgment.  For example, in In 

re Limited, Inc. S’holders Litig., 2002 WL 537692, at *7 (Del. Ch. Mar. 27, 2002), 

the Court stated that “the determination of whether a particular director is ‘beholden’ 

to [another] is not limited to the power to affect the director in the future.  One may 

feel ‘beholden’ for past acts as well.”171  Kalanick’s ability to impact Graves’ 

compensation today has no bearing on Graves’ personal allegiance to Kalanick for 

all he had done for him over past years.  Kalanick was the man personally 

responsible for transforming Graves from nothing into a billionaire, as Graves had 

little to no experience when Kalanick first discovered him.172   

                                           
169 A168,¶20;A195,¶107. 
170 Op.49. 
171 See also In re Ply Gem Indus. Inc. S’holders Litig., 2001 WL 1192206, at *1 (Del. 
Ch. Oct. 3, 2001) (“It is not essential for Plaintiffs to allege that future benefits would 
be conferred upon the directors by Mr. Silverman.  Instead, past benefits conferred 
by Mr. Silverman, or conferred as the result of Mr. Silverman’s position with Ply 
Gem, may establish an obligation or debt (a sense of ‘owingness’) upon which a 
reasonable doubt as to a director’s loyalty to a corporation may be premised.”). 
172 A195,¶107.   
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This, coupled with the fact that Graves was considered by others to be a 

“confidant and close ally” of Kalanick, makes it highly unlikely—when you are 

dealing with real human beings operating in the real world—that Graves would ever 

initiate litigation against Kalanick.173   

5. Thain Lacked Independence Because He Was Appointed To 
The Uber Board To Represent Kalanick’s Interests  

The Chancery Court held that Plaintiff failed to plead Thain’s lack of 

independence because the Complaint’s only allegation was that Kalanick appointed 

him to the Board during a power struggle and that “[t]his allegation alone is not 

sufficient to undermine Thain’s independence.”174  Again, the Court erred by failing 

to take all of the allegations as a whole and failing to make all reasonable inferences 

in Plaintiff’s favor. 

The Complaint alleges far more than just a conclusory statement that Thain 

was appointed during a power struggle—facts wholly ignored by the Court.  Plaintiff 

describes the nature of the power struggle and the reason for Thain’s appointment 

(along with Burns).  Indeed, the context of Thain’s (and Burns’) appointment is 

critical.175  Following the Transaction and subsequent Google lawsuit, Kalanick’s 

unlawful conduct became public, sparking outrage that resulted in certain members 

                                           
173 A196,¶108; see Sanchez, 124 A.3d at 1022. 
174 Op.50 (emphasis added).  
175 Beam, 845 A.2d at 1056. 
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of the Board taking action against Kalanick.  Benchmark (of which Gurley is a 

partner) embarked on a mission to oust Kalanick as CEO and later sued him, alleging 

that he engaged in fraud, in part based on the Transaction.176  Facing such pressures, 

Kalanick later resigned and agreed to surrender his Board seat along with two other 

seats that he controlled.177  But the reality of losing his voting power caused Kalanick 

to renege on that agreement.178  Instead, Kalanick fought back in an effort to maintain 

control of the Company and support on the Board.179  In a move understood to be a 

power play “to reassert [Kalanick’s] control,” Kalanick refused to step down from 

the Board and unilaterally appointed Thain (and Burns) on September 29, 2017.  The 

Court ignores all of these facts, along with the notion that Uber’s successor CEO, 

Dara Khosrowshahi, characterized Thain’s appointment as “disappointing news” 

and “highly unusual” in an internal note to Uber staff members.180  Even the public 

was cognizant that Thain was “walking in the door with a button that says Team 

Travis, instead of Team Shareholder.”181  Thus, contrary to the Court’s findings, the 

Complaint sets forth in detail how Thain was appointed to the Board. 

                                           
176 A202,¶117. 
177 Id. 
178 A167,¶18;A169,¶29;A202,¶117. 
179 A202,¶117. 
180 A203,¶118. 
181 Id. 
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The Court further criticized the pleadings as not explaining whether Kalanick 

had the power to remove Thain, but this was also error.182  The Complaint states that 

Kalanick had the power to remove his two controlled Board seats, evidenced by the 

fact that he had initially agreed to give up those two seats when he resigned (which 

he later reneged).183  Drawing all reasonable inferences in Plaintiff’s favor, as the 

Court must, Kalanick had the ability to remove Thain from his position.184  Taking 

all of these allegations into consideration, the Court erred by concluding Thain could 

not impartially consider a demand against Kalanick. 

  

                                           
182 Op.50. 
183 Id. 
184 See A440-442. 
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CONCLUSION 

The Chancery Court’s decision should be reversed. 
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In the popular fable often attributed to Aesop,1 a scorpion stings a frog that is 

ferrying it across a river, dooming both scorpion and frog.  “Why would you do 

that?” asks the frog, dying.  “It is my nature,” replies the drowning scorpion, “as you 

knew yourself when you let me on your back.”  The Plaintiff in this unusual 

derivative action blames the Defendant directors of Uber Technologies, Inc. 

(“Uber”) on similar grounds, with then-CEO Travis Kalanick cast as the scorpion. 

According to the Plaintiff, Kalanick wanted to boost Uber’s development of a 

self-driving car by hiring former Google employees, one of whom, Anthony 

Levandowski, had recently been employed at Google working on that firm’s self-

driving car project.  Levandowski had formed his own firm in the same field, 

Ottomotto, LLC (“Otto”).  Uber management began to investigate acquisition of 

Otto.  Despite the fact that, per the Plaintiff, Kalanick knew that Levandowski had 

purloined intellectual property and trade secrets from Google, Uber management 

hired an outside firm, Stroz Friedberg (“Stroz”), to investigate whether such a taking 

of IP had occurred.  Eventually, management recommended acquisition of Otto to 

the directors, at an April 11, 2016 meeting of Uber’s Board of Directors (the 

“Board”).  By that time, Stroz had already conducted some diligence review and 

reached preliminary conclusions as to whether Levandowski and his associates at 

Otto had retained Google IP when they left that company.  Some report of Stroz’ 

                                         
1 In fact, per Wikipedia, the fable is of Russian origin. 
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diligence was made by management to the Board, apparently satisfying the Board.  

The Board also discussed the Merger Agreement, which indemnified Otto 

employees for prior bad acts to the extent those had been truthfully disclosed to Stroz 

and did not require Otto to indemnify Uber for any liability Uber acquired.  The 

Amended Complaint is silent as to the nature or contents of management’s 

presentation to the Board on the Stroz investigation, but the complaint does allege 

that the directors failed to ask to see the materials Stroz produced or otherwise gather 

information, independent of management, regarding the diligence.  At the April 11, 

2016 meeting, the Board approved the transaction.  After Uber acquired Otto, a 

Google employee noticed that Otto was using what appeared to be Google 

technology.  Google sued Otto and Uber for intellectual property (“IP”) 

infringement, and Uber ultimately settled for $245 million. 

The Plaintiff brings this suit, purportedly on behalf of Uber, against Kalanick, 

the directors who approved the transaction, and others, and seeks damages arising 

from the Otto acquisition.  He argues that Kalanick’s promotion of the Otto merger, 

in light of what he asserts is Kalanick’s essentially bad character, should have been 

a red flag to the directors.  The Plaintiff points to Kalanick’s alleged history as a 

copyright infringer and the fact that, under his control, Uber had acquired a 

reputation for breaching local taxi regulations in its ride-share business.  As a result, 

the Plaintiff argues, the Board must have been well aware that Kalanick was a 



 

 

3 

scofflaw.  The Plaintiff posits, therefore, that the Board must have known that 

whatever the management representations regarding Stroz’ findings, those 

representations were unreliable.  As a consequence, by not insisting to read Stroz’ 

preliminary findings before entering the merger agreement, and in not reading the 

final Stroz report before the closing of the merger, the directors breached fiduciary 

duties.  Further, noting that breaches of the duty of care are exculpated by Uber’s 

charter, the Plaintiff alleges that the directors’ failure to insist on reading the reports 

was an omission in bad faith, and that the directors who approved the merger 

agreement (or failed to stop the merger from closing) are accordingly liable for 

breach of the duty of loyalty.   

The Defendants have moved to dismiss.  Under our well-known model, it is 

the province of the directors to deploy corporate assets, including choses-in-action 

like the one the Plaintiff attempts to plead derivatively here.  The Plaintiff did not 

make a demand on the Board to pursue this litigation; therefore, under Court of 

Chancery Rule 23.1, his derivative complaint must be dismissed unless he 

demonstrates that demand would have been futile on account of the directors’ 

inability to exercise business judgment in regard to the matter.  According to the 

Plaintiff, addressing a demand to those directors who approved or failed to stop the 

transaction, and who remain on the Board, would be futile because of the likelihood 

of their liability.  While the majority of the directors who would evaluate a demand 
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joined the Board after the Otto acquisition, the Plaintiff alleges that a majority lacks 

independence from Kalanick, and therefore could not bring their business judgment 

to bear, excusing demand.  The Defendants disagree.  

I find that a majority of the Board who would evaluate a demand is 

disinterested and independent, and thus the action must be dismissed under Rule 

23.1.   

My reasoning follows a recitation of the background facts, below. 

I. BACKGROUND 

The Defendants moved to dismiss the Plaintiff’s Verified Amended 

Stockholder Derivative Complaint (the “Amended Complaint”) under Court of 

Chancery Rule 12(b)(6), failure to state a claim, and Rule 23.1, failure to make a 

pre-suit demand.  As a result, the background facts below are drawn from the 

Amended Complaint and documents incorporated therein.2 

                                         
2 The parties disagree on what documents are incorporated by reference into the Amended 

Complaint.  See Docket Item [hereinafter, “D.I.”] 96–100.  The Plaintiff agrees that the following 

documents are incorporated by reference: Uber’s charter for the purpose of taking judicial notice 

of Uber’s exculpatory provision; the Stroz Friedberg final report; a redacted version of the Merger 

Agreement between Uber Technologies, Inc. (“Uber”) and Ottomotto, LLC (“Otto”); a redacted 

version of the indemnification agreement between Uber and Otto that accompanied the Merger 

Agreement; and a redacted version of a slide deck used in Uber management’s presentation to the 

Board on the Otto acquisition.  See D.I. 96.  The Plaintiff contests the incorporation of the 

testimony of Uber director William Gurley in another litigation.  See D.I. 96, at 3.  The Plaintiff 

himself quotes (and references) parts of Gurley’s testimony in the Amended Complaint. Gurley’s 

entire testimony is not incorporated; however, I find it appropriate to consider the full questions 

and answers from which the Plaintiff quotes. 
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A. Parties 

Plaintiff Lenza A. McElrath, III is a California resident and a stockholder of 

Uber.3 

Nominal Defendant Uber is a privately held company incorporated in the State 

of Delaware.4  Defendants Garrett Camp and Travis Kalanick co-founded Uber in 

2009.5  Both Camp and Kalanick have served as Uber directors since Uber was 

founded.6  Kalanick also served as Uber’s CEO from December 2010 until June 

2017.7  Kalanick previously founded a company called “Scour,” which facilitated 

the sharing of music and theatrical film releases in violation of copyright, and which 

eventually declared bankruptcy.8 

Defendant Ryan Graves has served as an Uber director since 2010.9  Graves 

briefly served as Uber’s first CEO, but at all times relevant to this litigation, Graves 

was Uber’s head of global operations.10  

                                         
3 Am. Compl. ¶ 16.  McElrath “has been a stockholder of Uber at all material times alleged in this 

Complaint.” Id. 
4 Id. ¶ 17.  Uber’s corporate headquarters are located in San Francisco, California. Id. 
5 Id. 
6 Id. ¶¶ 18–19. 
7 Id. ¶ 18. 
8 Id. ¶¶ 27, 28. 
9 Id. ¶ 20. 
10 Id. 



 

 

6 

Defendant William Gurley served as an Uber director from 2011 until June 

21, 2017.11 Gurley is a partner of Benchmark Capital Partners VII, L.P. 

(“Benchmark”).12  Benchmark is an Uber stockholder.13 

Defendant David Bonderman served as an Uber director from 2011 through 

June 13, 2017.14  Bonderman is a partner of TPG Capital L.P. (“TPG”).15  TPG is an 

Uber stockholder.16 

Defendant Arianna Huffington has served as an Uber director since April 27, 

2016.17  Kalanick unilaterally appointed Huffington to Uber’s Board.18   

Defendant Yasir Al-Rumayyan has served as an Uber director since June 1, 

2016.19  Al-Rumayyan is the managing partner of Saudi Arabia’s Public Investment 

Fund, which is an Uber stockholder.20 

Defendant Salle Yoo served as Uber’s General Counsel until May 2017,21 and 

was Uber’s General Counsel during the events that led to this litigation. 

                                         
11 Id. ¶ 23. 
12 Id. 
13 Id. 
14 Id. ¶ 24. 
15 Id. 
16 Id. 
17 Id. ¶ 21. 
18 Id. ¶ 110. 
19 Id. ¶ 22. 
20 Id. 
21 Id. ¶ 26.  Yoo also served as Uber’s Chief Legal Officer until November 2017. Id. 
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B. Uber Acquires Otto 

Uber “operates the world’s dominant ride-sharing mobile app.”22 It generated 

$7.5 billion in revenue in 2017.23  Per the Amended Complaint, Uber’s business 

practices have come under scrutiny since its founding for ignoring or thwarting local 

regulations that conflicted with Uber’s business, specifically local taxi or car-for-

hire service laws.24   

Otto was founded by Anthony Levandowski, a former employee of 

“Waymo.”25  Waymo is a subsidiary of Google,26 and is engaged in developing self-

driving technology.27  Uber sought to jumpstart its own efforts to develop self-

driving vehicles by acquiring Otto.28  Uber executives began efforts to recruit 

Levandowski in June 2015, when he still worked for Google.29  In one meeting with 

Uber executives, Levandowski purportedly asked “what Uber would be willing to 

pay for the entire Google self-driving staff.”30  During the “recruitment period,” 

Kalanick personally exchanged text messages with Levandowski.31 

                                         
22 Id. ¶ 17. 
23 Id. ¶ 1. 
24 Id. ¶¶ 29–33. 
25 Id. ¶ 2. 
26 For simplicity, I use “Google” to collectively refer to Google (now known as Alphabet) and 

Waymo (which has had different names in the past).  See id. ¶ 38 n.3. 
27 Id. ¶ 2. 
28 Id. ¶ 1. 
29 Id. ¶ 39. 
30 Id. 
31 Id. ¶ 40. 
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Levandowski founded the precursor to Otto on January 14, 2016, while still 

employed at Google.32  Levandowski then left Google on January 27, 2016.33  At the 

time Levandowski resigned, he possessed tens of thousands of files containing 

Google trade secrets and confidential information, and he retained those files after 

he resigned.34  Following his resignation from Google, Levandowski continued to 

exchange text messages with Kalanick, in which they discussed Otto’s status and 

poaching other Google employees to join Otto.35  Levandowski and Kalanick also 

met personally on multiple occasions to discuss the acquisition of Otto by Uber, 

purportedly during a series of long nighttime walks.36 

On February 22, 2016, less than a month after Levandowski left Google, Otto 

and Uber signed a Term Sheet for Uber to acquire Otto.37  The acquisition valued 

Otto at $680 million.38  In the less than one month between Levandowski leaving 

Google and Otto signing the Term Sheet, Otto also hired dozens of other former 

Google employees.39  At the time it was acquired, Otto operated out of 

                                         
32 Id. ¶ 44. 
33 Id. 
34 Id. ¶ 42.  These files included technical drawings and diagrams, texts and notes, e-mails, source 

code files, and pictures and videos. Id. 
35 Id. ¶ 45. 
36 Id. ¶ 40. 
37 Id. ¶ 46. 
38 Id. ¶ 57. 
39 Id. ¶ 4. 
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Levandowski’s house and had no real operations.40  Kalanick testified in a different 

litigation that “[Uber] basically [was] hiring [Levandowski] and his team.”41 

C. Uber Hires Stroz Friedberg to Investigate Otto 

In March 2016, as part of its due diligence on Otto, Uber hired Stroz, a 

forensic firm, to conduct an independent investigation under the supervision of 

Uber’s outside counsel, Morrison & Foerster.42  Stroz was primarily tasked with 

determining whether Levandowski and other former Google employees at Otto 

“took with them or retained confidential and/or proprietary information from their 

former employer, Google.”43   

Uber executives, including Kalanick, knew that Levandowski had retained 

confidential information from his time at Google.44  At a March 11, 2016 meeting, 

Levandowski told Kalanick and other Uber executives that he possessed proprietary 

and confidential information on Google’s self-driving vehicle technology on his 

personal storage device or disks.45  An Uber executive told Levandowski not to 

                                         
40 Id. ¶ 47. 
41 Id. 
42 Id. ¶ 49. 
43 Id. ¶¶ 5, 49; see also Transmittal Aff. of Andrew J. Peach, Esq. in Support of Opening Br. in 

Support of Nom. Def. Uber’s Mot. to Dismiss [hereinafter, “Peach Aff.”] Ex. 5, at 3, “Scope of 

Engagement.” 
44 Am. Compl. ¶ 50. 
45 Id. 
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destroy his storage device, and Kalanick told Levandowski that “he wanted nothing 

to do with the disks” and to “do what [Levandowski] needed to do.”46 

In April 2016, Stroz delivered its preliminary findings to Morrison & Foerster, 

Salle Yoo (then Uber’s General Counsel), and Otto.47  Yoo received the preliminary 

findings no later than April 10, 2016.48  After receiving the preliminary findings, 

Yoo expressed “serious reservations” to Kalanick regarding the acquisition of Otto.49  

Yoo did not inform or otherwise speak to Uber’s other directors about Stroz’ 

preliminary findings.50  Stroz’ preliminary findings included that Levandowski and 

others at Otto possessed confidential and proprietary Google information.51  Stroz 

continued its investigation and, as discussed below, later delivered a final report on 

August 5, 2016.52   

D. Uber’s Board of Directors Approves the Otto Acquisition on April 11, 

2016 

Uber’s Board of Directors met on April 11, 2016.53  Kalanick, who was both 

a director and CEO of Uber at the time, presented the transaction to acquire Otto to 

                                         
46 Id.  
47 Id. ¶ 52. 
48 Id. ¶ 53. 
49 Id. 
50 Id. 
51 Id. ¶ 55. 
52 Id. 
53 Id. 
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the Board on the same day.54  Although he was aware of them,55 Kalanick did not 

specifically present Stroz’ preliminary findings.56  A slide deck shown to the Board 

detailed Uber’s agreement, as part of the merger, to indemnify Otto from certain IP 

and employment liability; indemnification was conditional, and varied by 

circumstance.57  After Kalanick’s presentation, the Uber Board approved Uber 

entering into a merger agreement with Otto (the “Merger Agreement”).58  The 

Merger Agreement valued the Otto acquisition at $680 million.59    

Uber’s directors were aware that Stroz, a forensic investigative firm, had been 

hired to conduct diligence on Otto.60  However, none of the directors asked 

specifically about the results of the Stroz investigation before approving the merger 

with Otto.61  The risk of litigation brought by Google regarding IP or the solicitation 

of Google employees was discussed, as was the importance of due diligence.62  The 

Amended Complaint makes no allegation regarding a discussion of due diligence at 

                                         
54 Id. ¶¶ 54, 78. 
55 Id. ¶ 10. 
56 Id. ¶ 54.   
57 Id. ¶ 78; see also Peach Aff. Ex. 8.  Again, the Plaintiff acknowledges that the slide deck used 

by management, in its redacted form, is integrated into the Amended Complaint.  D.I. 96. 
58 Am. Compl. ¶ 57. 
59 Id. 
60 Id. ¶ 5 
61 Id. ¶¶ 53, 54.   
62 Id. ¶ 75.  The Plaintiff makes no other allegations regarding management’s presentation or the 

Board’s approval process.  As a result, there are no allegations from which to infer that the Board’s 

approval of the Otto merger was lacking in any regard other than that Kalanick did not specifically 

share Stroz’ preliminary findings or that the Board did not specifically ask about Stroz’ preliminary 

findings. 
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the April 11 meeting.63  However, one director later testified in a different litigation: 

“There was a discussion about the indemnity. There was a discussion about it being 

atypical. That led to questions about why we were okay with that. That led to a 

discussion about the due diligence that had been done. And we as a group made a 

decision that we’re going to move forward because the due diligence was okay.”64  

As a result, the record at this pleading stage shows that there was, at least, a cursory 

discussion of diligence in general, and a representation by management that due 

diligence was “okay.”65  Inferences that that diligence was discussed (however 

briefly), that management represented diligence to be okay, and that the directors 

                                         
63 The Amended Complaint does not allege that the Board was told nothing about diligence, nor 

does it allege what the Board was told. 
64 Am. Compl. ¶ 63; Peach Aff. Ex. 6, at 953:17–954:6.  The Amended Complaint quotes Gurley 

as saying that the indemnification terms were “atypical.”  While the full transcript of Gurley’s 

testimony is not incorporated into the Amended Complaint, the question and answer from which 

the Plaintiff quotes Gurley must be.  Gurley says the word “atypical” on three occasions in his 

testimony.  Peach Aff. Ex. 6, at 949:7, 951:19, 954:1.  On the third occasion, the question was: 

“And, Mr. Gurley, as to the assertion that the diligence effort had been positive, you are not 

completely sure if Mr. Kalanick made that statement or if that statement had been made by one of 

the deal team members, possibly Mr. Percher; isn't that right?”  Peach Aff. Ex. 6, at 953:17–21.  

Gurley’s full response was: 

In an effort to be as helpful as possible, I’ll state generically what happened, and 

then we can get into esoteric details if we want to. There was a discussion about the 

indemnity.  There was a discussion about it being atypical.  That led to questions   

about why we were okay with that.  That led to a discussion about the due diligence 

that had been done.  And we as a group made a decision that we're going to move 

forward because the due diligence was okay.  

Peach Aff. Ex. 6, at 953:22–954:5. 

Gurley was then cut off.  Peach Aff. Ex. 6, at 954:7. 
65 In addition to Gurley’s testimony, management’s slide deck, even in its shortened and redacted 

form, references “Pre-Signing Due Diligence,” and notes, either summarizing historical events or 

detailing planned events, that a forensic expert was hired, that Uber received a report from the 

forensic expert, and that based on Uber’s review of facts, Uber decided to move forward. Peach 

Aff. Ex. 8.   
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failed to ask further questions about Stroz’ findings or demand the primary 

documents from Stroz, are, under the circumstances, the most favorable that can be 

drawn for the Plaintiff.66 

The Merger Agreement excluded post-closing indemnification to Uber for 

breaches of representations and warranties by the seller, Otto.67  Relatedly, the 

Merger Agreement contained no post-closing indemnification remedy for Uber, the 

buyer, for Otto’s liabilities.68  The Directors were specifically made aware that a 

post-closing indemnification remedy for Uber was omitted.69  According to the 

Amended Complaint, the Merger Agreement also included representations by Otto 

regarding its ownership of IP; however, the Amended Complaint lacks specifics.70 

According to side agreements to the Merger Agreement, Levandowski (and 

other Otto employees) received indemnification from Uber for “bad acts” committed 

pre-signing that “reasonably [arose] or result[ed] from any facts, circumstances, 

activities or events contained or disclosed on the face of” the final report by Stroz.71  

                                         
66 At Oral Argument, the Plaintiff argued that the directors did not ask specifically about the Stroz 

investigation but were told by Kalanick that due diligence was “clean,” but because this 

representation came from Kalanick, who was known to be of bad character, the Board could not 

rely on Kalanick’s representations; to fulfill their fiduciary duties, the directors needed to inquire 

specifically about Stroz’ findings.  Oral Argument Tr. 63:11–67:9, 72:11–76:12, 92:1–3. 
67 Am. Compl. ¶ 59. 
68 Id. ¶ 62. 
69 Id. ¶ 63. 
70 Id. ¶ 81; see also id. ¶ 62 (“[T]he Merger Agreement contains customary representations 

regarding Otto’s ownership of IP . . . .”). 
71 Id. ¶ 65. 
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Post-signing bad acts, and undisclosed pre-signing bad acts, were not indemnified.72  

These side indemnification agreements were discussed at the April 11, 2016 Board 

meeting.73  The Merger Agreement itself provides that “any Pre-Signing Bad Acts 

. . . shall be disregarded in determining whether any of the conditions set forth in this 

Section 6 have been satisfied.”74  Section 6 contained the closing conditions of the 

merger.75    Pre-signing “Bad Acts” was defined in the Merger Agreement to include 

fraud and intentional conduct that constituted IP infringement, among other things.76  

As a result, bad acts committed by Levandowski and other Otto employees before 

the Merger Agreement was signed would be indemnified by Uber if disclosed to 

Stroz, and, furthermore, those bad acts could not be used to find that a closing 

condition in the Merger Agreement had not been met.  

At the time the Board approved the Merger Agreement, the Board was 

comprised of Camp, Kalanick, Graves, Gurley, and Bonderman.   

E. The Stroz Final Report on August 5, 2016 

Stroz’ final report was “delivered” on August 5, 2016.77  The passive voice is 

intentional; the Amended Complaint does not state who at Uber reviewed the final 

                                         
72 See Peach Aff. Ex. 7 § 2.1(b)(iii).  The Plaintiff has agrees that the Indemnification Agreement 

can be considered in its redacted form.  D.I. 96. 
73 Am. Compl. ¶ 78. 
74 Id. ¶ 79; see also Peach Aff. Ex. 9 § 6.  The Plaintiff agrees that the Merger Agreement can be 

considered in its redacted form.  D.I. 96. 
75 Am. Compl. ¶ 79. 
76 Id. 
77 Id. ¶ 69. 
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report.  The final report revealed that Levandowski and other former Google 

employees at Otto, at the time Stroz had conducted its investigation, retained 

hundreds of thousands of files, documents, and e-mails from their time at Google.78  

According to Stroz’ final report, Levandowski had dramatically understated the 

amount of Google e-mails on his laptop and had recently accessed several of the e-

mails; Stroz found it “difficult to believe that Levandowski was not . . . fully aware 

of the extent of the data that he had retained [from Google].”79  Stroz also found that 

Levandowski had researched how to securely wipe files from his computer and had 

attempted to empty the trash folder on his computer during an interview with Stroz.80 

F. The Otto Transaction Closes, Google Files Suit, and Changes to the Uber 

Board of Directors 

As mentioned, Uber’s Board of Directors approved the merger with Otto on 

April 11, 2016.  Following approval of the merger, but prior to closing, Uber added 

two director seats to its Board of Directors—expanding the number of directors from 

five to seven.  On April 27, 2016, Huffington was added as a director.81  Following 

which, on June 1, 2016, Al-Rumayyan was added as a director. 82   

Therefore, Uber’s Board of Directors after June 1, 2016, and before closing 

of the merger on August 18, 2016, consisted of Camp, Kalanick, Graves, Gurley, 

                                         
78 Id. ¶¶ 70–72. 
79 Id. ¶ 72. 
80 Id. ¶ 73. 
81 Id. ¶ 21. 
82 Id. ¶ 22. 
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Bonderman, Huffington, and Al-Rumayyan.  Stroz’ final report was delivered on 

August 5, 2016, prior to closing.  The Uber directors did not read Stroz’ final report 

or otherwise learn of its findings,83 and the Amended Complaint makes no allegation 

as to who at Uber may have read the final report or whether anyone made the 

directors aware that the final report was available.84  The findings in Stroz’ final 

report indicated that Otto’s employees possessed Google IP; according to the 

Plaintiff, this IP retention may have been in breach of Otto’s representations in the 

Merger Agreement regarding IP ownership.85  Again per the Plaintiff, if Otto had 

breached its IP ownership representations, Uber had the right not to close the 

transaction with Otto (based on an interpretation of the Merger Agreement that the 

Defendants contest).86  None of the Uber directors attempted to prevent closing of 

the acquisition of Otto.87  I infer that none of the directors inquired whether the final 

                                         
83 Id. ¶¶ 56, 111, 112.  The Amended Complaint only alleges with particularity that Gurley did not 

read Stroz’ final report (or learn of its findings), and that Huffington and Al-Rumayyan allowed 

the merger to close without reference to the final report (or without insisting on an explanation of 

its findings). Id.  However, it is reasonable to infer (and is central to the Plaintiff’s argument) that 

none of the directors read (or learned the findings) of the final report, and the Defendants do not 

argue that they did. See generally Oral Argument Tr. 
84 The Amended Complaint simply alleges that the final report was available to the directors.  Am. 

Compl. ¶ 68.  However, with no allegations of who at Uber actually received the final report, it is 

not reasonable to infer that the directors were made aware that the report was available to them.  It 

is a fair inference that the Defendant directors failed to inquire if the final report was available. 
85 Id. ¶ 81. 
86 Id. ¶ 82. 
87 Id. ¶ 83.  
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report was available.  The transaction subsequently closed on August 18, 2016; Uber 

and Otto announced the merger only after the deal closed.88     

On December 13, 2016, a Google employee was inadvertently copied on an 

e-mail from one of Google’s vendors that also served Otto and Uber.89  Attached to 

the e-mail was a drawing of an Otto circuit board, which Google believed resembled 

a Google circuit board, the design of which Levandowski had downloaded before 

resigning from Google.90  Google then brought suit against Uber and Otto on 

February 23, 2017 in the U.S. District Court for the Northern District of California.91  

Uber disclosed Stroz’ final report in connection with that action.92  Uber had 

terminated Levandowski’s employment by that point, having discharged him on 

May 30, 2017.93  The presiding judge referred the case to the U.S. Attorney’s Office 

in May 2017, “for investigation of possible theft of trade secrets.”94  Uber later 

settled the case with Google and paid Google $245 million.95  The Plaintiff’s theory 

of damages derives, in part, from this settlement; according to the Plaintiff, the 

Defendants breached their fiduciary duties, which led to the acquisition of Otto, the 

                                         
88 Id. ¶ 84. 
89 Id. ¶ 86. 
90 Id. ¶ 87. 
91 Id. ¶ 88. 
92 Id. ¶ 92. 
93 Id. ¶ 94. 
94 Id. ¶ 90. 
95 Id. ¶ 95. 
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purported use of stolen technology, and the ultimate settlement with Google for $245 

million.96 

In June 2017, Defendants Gurley and Bonderman both resigned from the Uber 

Board of Directors.97  Gurley was replaced as director by non-party Matt Cohler; 

Cohler, like Gurley, is a partner at Benchmark.98  Bonderman was replaced as 

director by non-party David Trujillo; Trujillo, like Bonderman, is a partner at TPG.99  

Kalanick was ousted by the Board as CEO in June 2017.100     

On September 29, 2017, two additional members were appointed by Kalanick 

to the Uber Board of Directors; they are non-parties Ursula Burns and John Thain.101  

Kalanick appointed Burns and Thain after Kalanick was ousted as CEO of Uber in 

2017.102  The Amended Complaint does not state from where Kalanick derived the 

ability to appoint directors; presumably, Kalanick appointed Burns and Thain (and 

previously Huffington) consistent with Uber’s Certificate of Incorporation.103  

                                         
96 Id. The Plaintiff’s theory of damages also includes money “paid and wasted” to acquire Otto 

and the “massive amounts of attorneys’ fees” Uber paid to defend itself in the Google litigation.  

Id.  
97 Id. ¶¶ 23–24. 
98 Id. ¶ 115. 
99 Id. ¶ 116. 
100 Id. ¶¶ 18, 117. 
101 Id. ¶¶ 117–118. 
102 Id. ¶ 117. 
103 Id.; see also Oral Argument Tr. 86:9–87:9. 
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The Plaintiff brought this action shortly thereafter, on December 13, 2017.  I 

note, in light of certain lacunae in the pleadings, that the Plaintiff did not bring a 

Section 220 books and record demand before filing this derivative suit. 

G. Procedural History 

On December 13, 2017, Plaintiff Lenza H. McElrath, III, filed this derivative 

action on Uber’s behalf.  The Plaintiff amended his complaint on April 3, 2018.  On 

April 17, 2018, Nominal Defendant Uber, Defendants Camp, Graves, Huffington, 

Al-Rumayyan, Gurley, and Bonderman, and Defendant Kalanick separately filed 

Motions to Dismiss.  Defendant Yoo also filed a Motion to Dismiss on May 7, 2018.  

On November 13, 2018, I heard Oral Argument on the outstanding Motions to 

Dismiss.  After Oral Argument, I received supplemental letters on November 21 and 

December 4, 2018, and thereafter considered the matter submitted for decision.  

II. ANALYSIS 

The Plaintiff’s initial Complaint detailed a derivative claim for breach of 

fiduciary duty against Defendants Kalanick, Camp, Graves, Huffington, Al-

Rumayyan, Gurley, and Bonderman (collectively the “Director Defendants”), who 

were Uber directors either at the time the Otto merger was approved and/or served 

as directors between the transaction’s approval and closing.  The Plaintiff’s 

Amended Complaint added a derivative claim for breach of fiduciary duties against 

Kalanick and Yoo (the “Officer Defendants”) as officers of Uber, and a claim for 
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corporate waste against all the Defendants. The Defendants moved to dismiss all the 

claims brought against them under both Court of Chancery Rule 23.1, failure to 

make a demand, and Rule 12(b)(6), failure to state a claim.  I turn first to the Motions 

to Dismiss under Rule 23.1, which I find are dispositive. 

A. Rule 23.1 

According to Court of Chancery Rule 23.1, a derivative plaintiff must “allege 

with particularity the efforts, if any, made by the plaintiff to obtain the action the 

plaintiff desires from the directors or comparable authority and the reasons for the 

plaintiff’s failure to obtain the action or for not making the effort.”104  The Plaintiff 

here has alleged that such demand would be futile.105  Nominal Defendant Uber 

disagrees, and has moved to dismiss the Amended Complaint under Court of 

Chancery Rule 23.1 for failure to make a demand.  The Director Defendants 

(excluding Kalanick), Defendant Kalanick, and Defendant Yoo have joined Uber in 

its Motion.  Yoo also proposes that regardless of whether demand is excused as to 

claims against the other Defendants, demand should not be excused as to the claims 

brought against her.106  I start with the legal standard underlying Rule 23.1, before 

applying it. 

                                         
104 Ct. Ch. R. 23.1(a). 
105 Am. Compl. ¶¶ 99–119. 
106 Def. Yoo’s Opening Br. in Support of Her Mot. to Dismiss, at 8–9.  
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1. The Rule 23.1 Legal Standard 

The demand requirement in Rule 23.1 is an extension of the fundamental 

principle that “directors, rather than shareholders, manage the business and affairs 

of the corporation.”107  As a result, “the demand requirement serves to ‘insure that a 

stockholder exhausts his intracorporate remedies,’ ‘provide a safeguard against 

strike suits,’ and ‘assure that the stockholder affords the corporation the opportunity 

to address an alleged wrong without litigation and to control any litigation which 

does occur.’”108  Where, as here, a derivative plaintiff did not make a pre-suit 

demand on the board,109 the Court must dismiss the complaint “unless it alleges 

particularized facts showing that demand would have been futile.”110  Under the 

heightened pleading requirements of Rule 23.1,111 conclusory “allegations of fact or 

law not supported by allegations of specific fact may not be taken as true.”112  In 

other words, “Rule 23.1 is not satisfied by conclusory statements or mere notice 

                                         
107 Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984) (citing 8 Del. C. § 141(a)), overruled on other 

grounds by Brehm v. Eisner, 746 A.2d 244 (Del. 2000). 
108 Inter-Mktg. Grp. USA, Inc. v. Armstrong, 2019 WL 417849, at *3 (Del. Ch. Jan. 31, 2019) (first 

quoting Aronson, 473 A.2d at 811; then quoting Aronson, 473 A.2d at 812; and then quoting 

Kaplan v. Peat, Marwick, Mitchell & Co., 540 A.2d 726, 730 (Del. 1988)). 
109 Am. Compl. ¶ 100. 
110 Ryan v. Gursahaney, 2015 WL 1915911, at *5 (Del. Ch. Apr. 28, 2015), aff’d, 128 A.3d 991 

(Del. 2015) (TABLE). 
111 Brehm, 746 A.2d at 254 (“[P]leadings must comply with stringent requirements of factual 

particularity that differ substantially from the permissive notice pleadings governed solely by 

Chancery Rule 8(a).”).  
112 Grobow v. Perot, 539 A.2d 180, 187 (Del. 1988), overruled on other grounds by Brehm, 746 

A.2d 244. 
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pleading.”113  Furthermore, I am limited to “the well-pled allegations of the 

complaint, documents incorporated into the complaint by reference, and judicially 

noticed facts.”114 

Our Supreme Court laid out the test for determining demand futility in Rales 

v. Blasband: a court must “examine whether the board that would be addressing the 

demand can impartially consider its merits without being influenced by improper 

considerations.”115  The application of Rales depends on context.  For example, our 

Supreme Court’s guidance in Aronson v. Lewis116 is applicable where “a decision of 

the board of directors is being challenged in the derivative suit”117—in other words, 

when the business decision at issue is “an action taken by the board that would 

consider the demand.”118  Rales itself applies, by contrast, where “the board that 

would be considering the demand did not make a business decision which is being 

challenged in the derivative suit.”119  That includes the situation “where a business 

decision was made by the board of a company, but a majority of the directors making 

the decision have been replaced . . . .”120  It also includes, as here, the comparable 

                                         
113 Brehm, 746 A.2d at 254. 
114 Breedy-Fryson v. Towne Ests. Condo. Owners Ass’n, Inc., 2010 WL 718619, at *9 (Del. Ch. 

Feb. 25, 2010). 
115 634 A.2d 927, 934 (Del. 1993). 
116 473 A.2d 805 (Del. 1984), overruled by Brehm, 746 A.2d 244. 
117 Rales v. Blasband, 634 A.2d 927, 933 (Del. 1993) (discussing Aronson). 
118 Inter-Mktg. Grp. USA, Inc. v. Armstrong, 2019 WL 417849, at *4 (Del. Ch. Jan. 31, 2019). 
119 Rales, 634 A.2d at 933–34. 
120 Id. at 934 (Del. 1993) (internal citations omitted). 
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situation where members of the board who made the business decision in question 

remain on the board but are now in the minority.121  The central question of a Rales 

inquiry, no matter the context, is the same: “whether the board can exercise its 

business judgment on the corporate behalf in considering demand.”122 

The business decision at issue here, made by Uber’s Board, is the acquisition 

of Otto.  At the time the Plaintiff filed his Complaint on December 13, 2017,123 

Uber’s Board of Directors had been expanded to eleven members (the “Demand 

Board”).124  Only three members of the current Demand Board were directors when 

                                         
121 Teamsters Union 25 Health Servs. & Ins. Plan v. Baiera, 119 A.3d 44, 56–57 (Del. Ch. 2015) 

(“[T]he Rales test applies where a derivative plaintiff challenges a decision approved by a board 

committee consisting of less than half of the directors who would have considered demand, had 

one been made.”). 
122 Inter-Mktg. Grp. USA, Inc., 2019 WL 417849, at *4 (quoting In re Duke Energy Corp. Deriv. 

Litig., 2016 WL 4543788, at *14 (Del. Ch. Aug. 31, 2016)). 
123 There is no allegation that the composition of the Demand Board changed between December 

13, 2017, when the original Complaint was filed, and April 3, 2018, when the Amended Complaint 

was filed.  Neither do the Defendants contend that the Amended Complaint necessitated a “new” 

demand.  See Braddock v. Zimmerman, 906 A.2d 776, 786 (Del. 2006); In re Fitbit, Inc. 

Stockholder Derivative Litigation, 2018 WL 6587159, at *11 (Del. Ch. Dec. 14, 2018). 
124 Am. Compl. ¶ 104. 
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Uber’s Board voted to approve the merger with Otto.125  As a result—with the 

agreement of the parties126—I apply Rales.  

 According to Rales, “a court must determine whether or not the particularized 

factual allegations of a derivative stockholder complaint create a reasonable doubt 

that, as of the time the complaint is filed, the board of directors could have properly 

exercised its independent and disinterested business judgment in responding to a 

demand.”127  A director is considered interested—as the Plaintiff alleges here—

where she would “face a substantial likelihood of personal liability for the conduct 

described in the complaint,”128 among other circumstances.129  A director is 

                                         
125 Even if I were to accept, as I do not, the Plaintiff’s framing that allowing the Otto acquisition 

to close was an affirmative action by Uber’s Board of Directors, only two additional members of 

the current Demand Board would be implicated, which is still short of a majority. See, e.g., id. ¶ 

111 (“the Board . . . agreed to close and consummate the Uber-Otto transaction”) (emphasis 

added).  The distinction between affirmative action by a board and inaction by the board is 

important when considering how to apply Rales and whether to apply Aronson. See, e.g., Wood v. 

Baum, 953 A.2d 136, 140 (Del. 2008) (distinguishing between a business decision and a violation 

of oversight duties). 
126 See Opening Br. in Support of Nom. Def. Uber’s Mot. to Dismiss, at 17; Pl.’s Omnibus 

Answering Br. in Opp’n to Defs.’ Mots. to Dismiss [hereinafter, “Pl.’s Omnibus Answering Br.”], 

at 30. 
127 Rales v. Blasband, 634 A.2d 927, 934 (Del. 1993). 
128 In re Oracle Corp. Deriv. Litig., 2018 WL 1381331, at *10 (Del. Ch. Mar. 19, 2018) (citing 

Park Emps.’ & Ret. Bd. Emps.’ Annuity & Benefit Fund of Chi. v. Smith, 2017 WL 1382597, at *6 

(Del. Ch. Apr. 18, 2017)). 
129 A director is also considered interested where, for example, “he or she will receive a personal 

financial benefit from a transaction that is not equally shared by the stockholders.”  Rales, 634 

A.2d at 936 (citing Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) overruled on other grounds 

by Brehm v. Eisner, 746 A.2d 244 (Del. 2000)).  “Directorial interest also exists where a corporate 

decision will have a materially detrimental impact on a director, but not on the corporation and the 

stockholders.” Rales, 634 A.2d at 936. 
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independent when “a director’s decision is based on the corporate merits of the 

subject before the board rather than extraneous considerations or influences.”130  

The Plaintiff claims that nine of the eleven directors on the Demand Board 

“are incapable of impartially considering demand”131 and that therefore, demand is 

futile.  The Plaintiff does not allege that two of the directors on the Demand Board, 

Ling Martello and Dara Khosrowshahi, are not impartial or otherwise 

unconflicted.132  According to the Plaintiff, five of the nine challenged members of 

the Demand Board face a substantial likelihood of liability for the conduct described 

in the Amended Complaint, and seven133 of the nine challenged members lack 

independence.134  I first examine whether the five directors identified by the Plaintiff 

face a substantial likelihood of liability.  I then turn to the Plaintiff’s arguments on 

director independence. 

2. No Member of the Demand Board (Other Than Kalanick) Faces a 

Substantial Likelihood of Liability 

Uber’s Certificate of Incorporation exculpates its directors from monetary 

liability for breach of fiduciary duty “[t]o the fullest extent permitted by the 

                                         
130 Aronson, 473 A.2d at 816, overruled on other grounds by Brehm, 746 A.2d 244.  
131 Am. Compl. ¶ 104. 
132 Id. 
133 The Plaintiff alleges that five of the seven Demand Board directors lack independence from 

Kalanick.  The remaining two are alleged to lack independence from Gurley and Bonderman.  I 

have not included Kalanick when counting which directors lack independence. 
134 Am. Compl. ¶¶ 106–110.  Per the Plaintiff, three directors—Camp, Graves, and Huffington—

are both interested and lack independence. 
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Delaware General Corporation Law.”135  Therefore, to adequately allege that an 

Uber director faces a substantial likelihood of liability, the Plaintiff must plead “a 

non-exculpated claim against the directors based on particularized facts.”136  The 

Plaintiff argues that five members of the Demand Board failed to act in good faith137 

and committed corporate waste138 by approving the Otto merger or by allowing the 

merger to close.  The Plaintiff also pled a claim against Kalanick in his capacity as 

an officer of Uber.  I examine first the Plaintiff’s arguments against Kalanick (as 

both an officer and a director), before turning to the Plaintiff’s arguments against the 

other directors for bad faith and waste. 

a. Kalanick Faces a Substantial Likelihood of Liability as a 

Director and Officer of Uber 

At the time Uber acquired Otto, Kalanick was both a director and the CEO of 

Uber.  In his Amended Complaint, the Plaintiff alleges that Kalanick personally 

helped to poach Levandowski from Google and that Kalanick was present in 

meetings where Levandowski admitted to retaining confidential information from 

Google.  The Plaintiff also alleges that, prior to the Board’s approval of the Otto 

                                         
135 Peach Aff. Ex. 4, at 42. 
136 See Teamsters Union 25 Health Servs. & Ins. Plan v. Baiera, 119 A.3d 44, 62–63 (Del. Ch. 

2015) (quoting Wood v. Baum, 953 A.2d 136, 141 (Del. 2008)). 
137 According to 8 Del. C. § 102(b)(7)(ii), an exculpatory provision limiting the personal liability 

of a director for breach of fiduciary duty cannot eliminate liability for “acts or omissions not in 

good faith or which involve intentional misconduct or a knowing violation of law.”  8 Del. C. § 

102(b)(7)(ii). 
138 See Pl.’s Omnibus Answering Br., at 33. 
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acquisition and based upon a forensic investigation of Levandowski’s retention of 

Google IP, Uber’s General Counsel told Kalanick that she had serious reservations 

about the acquisition.  From these allegations, a reasonable inference can be drawn 

that Kalanick was aware of Stroz’ preliminary and final findings, or, at least, that he 

had knowledge of their substance (i.e., that Levandowski and others at Otto 

knowingly retained Google IP).  The Plaintiff alleges that Kalanick did not 

specifically share the results of Stroz’ preliminary findings with Uber’s Board when 

Kalanick presented the acquisition.  According to the Plaintiff, this was a breach of 

Kalanick’s fiduciary duties of loyalty and care as an officer of Uber, and it was also 

a breach of his non-exculpated fiduciary duties as a director.  

At this pleading stage, I must accept the Plaintiff’s assertion that Kalanick was 

aware that the Otto transaction would result in misappropriation of IP from Google, 

but that he did not inform the Board in either his capacity as an officer of Uber or as 

a director.  Withholding such information would be a violation of Kalanick’s 

fiduciary duty of loyalty as an officer of Uber.  The fiduciary duties of officers 

generally mirror those of directors;139 however, shareholders cannot indemnify 

officers for breaches of fiduciary duties under Section 102(b)(7).140  Kalanick was 

                                         
139 Gantler v. Stephens, 965 A.2d 695, 708–09 (Del. 2009) (“In the past, we have implied that 

officers of Delaware corporations, like directors, owe fiduciary duties of care and loyalty, and that 

the fiduciary duties of officers are the same as those of directors. We now explicitly so hold.”) 

(internal citations omitted). 
140 In re Rural Metro Corp., 88 A.3d 54, 86–87 (Del. Ch. 2014) (“[T]he Delaware Supreme Court 

has noted that Section 102(b)(7) does not protect officers.”) (internal citations omitted); see also 
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also a director, and even if he is indemnified to the full extent of Section 102(b)(7), 

personal liability cannot be eliminated for “intentional misconduct or a knowing 

violation of law.”141  The Plaintiff here alleges that, with knowledge that 

Levandowski had retained Google IP, Kalanick plotted to steal that IP through the 

acquisition of Otto.  Therefore, it is reasonable to infer from the allegations that 

Kalanick breached his fiduciary duty of loyalty as a director, as well.   As a result, 

at least one member on the Demand Board, Kalanick, faces a substantial likelihood 

of liability and cannot consider demand impartially.142  

b. The Plaintiff Has Failed to Plead Bad Faith by the Other 

Directors  

The Plaintiff’s argument, as I understand it,143 is that the directors (other than 

Kalanick) at the time the Otto acquisition was approved144 acted in bad faith because 

they had a “duty to act” to inform themselves of Stroz’ preliminary findings.145  A 

                                         
Gantler, 965 A.2d at 709 n.37 (“Although legislatively possible, there currently is no statutory 

provision authorizing comparable exculpation of corporate officers.”). 
141 8 Del. C. § 102(b)(7)(ii). 
142 This determination is based upon allegations pled in the Amended Complaint.  Of course, these 

remain allegations and I hold no opinion, at this point, about any actual breaches of duty by 

Kalanick. 
143 The Plaintiff implies that the directors took an action (approving the merger with Otto), the 

consequence of which was a violation of law (stealing Google’s IP).  Pl.’s Omnibus Answering 

Br., at 34–36, 55.  However, the Plaintiff does not explicitly base his argument for director bad 

faith on a knowing violation of law by the Defendant Directors (save Kalanick); to the extent such 

an argument is implied, I find that it is only supported by conclusory allegations in the Plaintiff’s 

Amended Complaint.  I note that in the Merger Agreement, Otto made representations that it 

owned its IP. 
144 The directors at the time were Kalanick, Camp, Graves, Gurley, and Bonderman. 
145 Pl.’s Omnibus Answering Br., at 34–50. 
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director’s failure to inform herself, where the failure is sufficient to implicate gross 

negligence—that is, reckless indifference to duty—is a breach of her fiduciary duty 

of care.  Absent bad faith, however, a director’s failure to inform herself is only a 

breach of duty of care, which can be, and here was, exculpated.146  Bad faith would 

implicate a non-exculpated breach of the duty of loyalty.  A sufficient allegation of 

bad faith, however, requires pleading “either [1] an extreme set of facts to establish 

that disinterested directors were intentionally disregarding their duties or [2] that the 

decision under attack is so far beyond the bounds of reasonable judgment that it 

seems essentially inexplicable on any ground other than bad faith.”147  Bad faith 

requires an intentional dereliction; “there is a vast difference between an inadequate 

or flawed effort to carry out fiduciary duties and a conscious disregard for those 

duties.”148   

According to the Plaintiff, the directors had a duty to inform themselves of 

Stroz’ preliminary findings, breach of which amounts to bad faith.  This is because 

the directors were aware of several key facts: that Uber with Kalanick as a CEO had 

a history of violating the law and engaging in unethical conduct, that the terms of 

the Merger Agreement indemnified Otto for disclosed bad acts including IP 

                                         
146 Breaches of the duty of care can be exculpated under Section 102(b)(7).  In re Cornerstone 

Therapeutics Inc, S’holder Litig., 115 A.3d 1173, 1180 n.27 (Del. 2015) (explaining prior Supreme 

Court precedent).  The purpose of allowing exculpation is to “free[ ] . . . directors to take business 

risks without worrying about negligence lawsuits.”  Id. at 1185. 
147 In re MeadWestvaco S’holders Litig., 168 A.3d 675, 684 (Del. Ch. 2017) (citations omitted). 
148 Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 243 (Del. 2009).   
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misappropriation, and that a third-party investigator had been hired to conduct due 

diligence on Otto.  In other words, according to the Plaintiff, the directors knew that 

they had a duty to act to inform themselves of the investigator’s preliminary findings, 

independent of management’s representations, which they consciously 

disregarded149 when they approved the acquisition.150  According to the Plaintiff, the 

directors’ failure to investigate primary sources, in light of these facts, goes beyond 

gross negligence to bad faith.  A director’s failure to inform herself, sufficient to 

amount to gross negligence, still states only an exculpated claim for breach of duty 

of care;151 again, to demonstrate a substantial likelihood of liability here requires a 

sufficient pleading of breach of the duty of loyalty (in this instance, the Plaintiff 

pleads bad faith or waste). 

  The Plaintiff also argues that the directors at the time of closing152 acted in 

bad faith—again, given their knowledge of Uber’s corporate culture of lawbreaking, 

                                         
149 I note that “[c]onscious disregard for fiduciary duties is not the only form bad faith can take; a 

lack of good faith may also be shown where a director intentionally pursues goals other than the 

best interests of the stockholders.”  In re Oracle Corp. Deriv. Litig., 2018 WL 1381331, at *11 

(Del. Ch. Mar. 19, 2018) (citing In re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 67 (Del. 2006)).  

However, the Plaintiff does not plead that directors pursued such goals in approving the Otto 

acquisition. 
150 Pleading bad faith via a showing of conscious disregard of duties does not require a pleading 

of motive, such as personal interest.  See, e.g., Guttman v. Huang, 823 A.2d 492, 506 n.34 (Del. 

Ch. 2003). 
151 McMullin v. Beran, 765 A.2d 910, 921 (Del. 2000) (“Director liability for breaching the duty 

of care ‘is predicated upon concepts of gross negligence.’”) (internal citations and quotations 

omitted). 
152 The directors at the time of closing were Kalanick, Camp, Graves, Gurley, Bonderman, 

Huffington, and Al-Rumayyan. 
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the merger’s indemnification terms, and the presence of an independent 

investigator—by allowing the transaction to close without reviewing Stroz’ final 

report.  I consider the Plaintiff’s arguments on approval of the merger before turning 

to closing.  

i. Approving the Transaction 

At the time the transaction was approved, only three members of the Demand 

Board were serving as directors; they are Kalanick, Camp, and Graves.  The Plaintiff 

does not allege that any director other than Kalanick saw or otherwise had 

knowledge of Stroz’ preliminary findings.  The Plaintiff’s Amended Complaint 

acknowledges that Kalanick, who was CEO at the time, made a presentation to the 

Board regarding the Otto transaction.  The Plaintiff alleges that the Board was not 

shown, and did not specifically request, Stroz’ preliminary findings before 

approving the transaction.  From the few other allegations made about the 

management presentation and the Board’s decision-making process, it appears that 

the Board discussed the indemnification terms of the Merger Agreement and the 

potential for litigation with Google.  

The Plaintiff does not allege that Kalanick’s presentation or the Board’s 

decision-making process were lacking in any way except in terms of knowledge of 

Stroz’ preliminary findings.  The Plaintiff did not bring a Section 220 action to 

explore the details of the Board’s deliberation on the Otto acquisition.  At Oral 
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Argument and in subsequent supplemental letters, the parties contested the extent to 

which other documents that illuminate the presentation and the Board’s decision are 

incorporated into the Amended Complaint.153  The Plaintiff’s Amended Complaint, 

even with the incorporated documents, alleges very little about these topics except 

that diligence was, at least minimally, discussed and represented to be “okay.”  I 

draw no further inferences.  To the extent that the parties now argue about the 

sufficiency of management’s presentation and the Board’s decision-making process, 

for example in the context of 8 Del. C. § 141(e),154 such arguments are misplaced.  

The Plaintiff has only challenged the Defendant Directors’ failure to personally 

review Stroz’ findings (both preliminary and final), and the failure of Officer 

Defendants to specifically share Stroz’ findings (or similar knowledge of IP 

misappropriation) with the Board. 

The Plaintiff argues that the directors could not rely on Kalanick because of 

his and Uber’s past history of unlawful conduct.  Instead, per the Plaintiff, the 

directors had a duty to personally review Stroz’ preliminary findings, no matter what 

                                         
153 For example, in the Amended Complaint, the Plaintiff cites to sections of Gurley’s testimony 

in another litigation. The Defendants seek to introduce more testimony from the same litigation, 

which would illuminate the Board’s discussions during their meeting and the Board’s reliance on 

management’s presentation.  The Plaintiff contests that this additional testimony was incorporated 

in the Amended Complaint, and I have not considered it beyond Gurley’s full answer, which is 

only partially referenced in the Amended Complaint, as discussed supra. 
154 Opening Br. of Defs. Camp, Graves, Huffington, Al-Rumayyan, Gurley and Bonderman in 

Support of Mot. to Dismiss, at 20; Reply Br. of Defs. Camp, Graves, Huffington, Al-Rumayyan, 

Gurley and Bonderman in Support of Mot. to Dismiss, at 13; Oral Argument Tr. 14:24–15:5, 

65:14–16, 76:13–17; D.I. 96. 
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management told them.  Additionally, the Plaintiff argues that the indemnification 

provisions of the Merger Agreement and accompanying side agreements should 

have triggered the same directorial duty to act to inform themselves of Stroz’ 

preliminary findings.  However, the Plaintiff ultimately fails to plead that the 

directors did more than violate a duty of care, which here is an exculpated claim.155  

The Plaintiff suggests that his allegations are sufficient to plead bad faith in 

line with this Court’s ruling in In re Massey Energy Company.156  In Massey, this 

Court, on a motion for a preliminary injunction to enjoin a merger, sought to review 

whether a company’s derivative claims had value, in particular a Caremark claim.157  

The underpinning of a Caremark claim, as our Supreme Court in Stone v. Ritter 

explained, is where directors “fail to act in the face of a known duty to act, thereby 

demonstrating a conscious disregard for their responsibilities.”158  In a Caremark 

claim, the “imposition of liability [therefore] requires a showing that the directors 

knew that they were not discharging their fiduciary obligations.”159  

                                         
155 See, e.g., City of Birmingham Ret. & Relief Sys. v. Good, 177 A.3d 47, 55 (Del. 2017) (“When, 

like here, the directors are protected from liability for due care violations under § 102(b)(7) of the 

Delaware General Corporation Law, the plaintiff must allege with particularity that the directors 

acted with scienter . . . .”). 
156 2011 WL 2176479 (Del. Ch. May 31, 2011). 
157 Id. at *17–18.  A Caremark claim is so named for the Court of Chancery case In re Caremark 

International Inc. Derivative Litigation. 698 A.2d 959 (Del. Ch. 1996); see also Stone v. Ritter, 

911 A.2d 362, 364 (Del. 2006) (“[C]haracterized . . . as a ‘classic Caremark claim,’ a claim that 

derives its name from In re Caremark International Inc. Derivative Litigation.”) (internal 

quotations and citations omitted). 
158 911 A.2d at 370 (citing In re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 67 (Del. 2006)). 
159 Id. (citing Guttman v. Huang, 823 A.2d 492, 506 n.34 (Del. Ch. 2003). 
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The Plaintiff argues that Camp and Graves (and the other Board members at 

the time) knew that Kalanick’s decisions and representations could not be relied 

upon, given Uber’s history of violating local regulations governing car-for-hire 

services and given Kalanick’s previous failed venture, Scour.  The Plaintiff 

compares his allegations to those in Massey, where this Court found the plaintiff’s 

pleadings were likely160 sufficient to meet the Caremark standard on a Rule 23.1 

motion to dismiss.161  The plaintiffs in Massey pled that Massey Energy Company, 

a mining company, “had pled guilty to criminal charges [for violating mine safety 

laws], had suffered other serious judgments and settlements as a result of violations 

of law, had been caught trying to hide violations of law and suppress material 

evidence, and had miners suffer death and serious injuries at its facilities,” leading 

up to a serious mining disaster.162  Those pleadings were sufficient to “create a 

pleading-stage inference that the top management of Massey” had breached its duty 

of loyalty “by knowingly causing [Massey] to seek profit by violating the law.”163  

The Massey board was aware of the issues and purported to be “involved in 

                                         
160 This Court said “likely” because Massey was not before the Court on a Rule 23.1 motion to 

dismiss, rather it was before the Court on a preliminary injunction motion to enjoin a merger on 

the basis that the directors had failed “to secure the purported value of the Derivative Claims for 

[the company’s] stockholders[;]” this Court then examined whether such claims were frivolous.  

Massey, 2011 WL 2176479 at *17–18. 
161 Id. at *21.   
162 Id. at *20. 
163 Id. 
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considering safety issues in the period leading up to [the serious mining disaster] and 

had taken steps to improve the company’s safety record.”164  The Court wrote that:  

[Massey’s] directors and officers cannot take comfort in the appearance 

of compliance motion at the pleading stage, when the plaintiffs are able 

to plead particularized facts creating an inference that the Board and 

management were aware of a troubling continuing pattern of non-

compliance in fact and of a managerial attitude suggestive of a desire 

to fight with and hide evidence from the company’s regulators.165 

Massey and similar progeny of Caremark are distinguishable here.  Unlike in 

Massey, where the inaction under consideration and the manifest and pervasive 

lawbreaking involved a single topic (mine safety), here the challenged decision of 

Uber’s directors is not related to Uber’s purported scofflaw history.166 

The Plaintiff alleges, and at the pleading stage I accept as true, that Uber had 

a history of flouting local regulations and laws governing car-for-hire services.  As 

an initial matter, the Plaintiffs have not sufficiently pled that specific Uber directors 

(outside Kalanick, who was also CEO) were aware or should have been aware of 

any lawbreaking regarding car-for-hire regulations.167  I assume for purposes of 

                                         
164 Id. at *20. 
165 Id. at *21. 
166 See, e.g., Melbourne Mun. Firefighters’ Pension Trust Fund v. Jacobs, 2016 WL 4076369, at 

*8 (Del. Ch. Aug. 1, 2016) (“The subsequent complained-of ‘corporate trauma,’ however, must be 

sufficiently similar to the misconduct implied by the ‘red flags’ such that the board’s bad faith, 

‘conscious inaction’ proximately caused that trauma.”) (internal citations and quotations omitted), 

aff’d, 158 A.3d 449 (Del. 2017) (TABLE). 
167 See South v. Baker, 62 A.3d 1, 17–18 (Del. Ch. 2012) (“Although the complaint asserts that the 

directors knew of and ignored the 2011 safety incidents, the complaint nowhere alleges anything 

that the directors were told about the incidents, what the Board’s response was, or even that the 

incidents were connected in any way. . . . Plaintiffs’ counsel could not cite a single decision in 

which a court had inferred knowledge of wrong-doing or conscious indifference to alleged red 
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analysis that they were so aware.  Regardless, the Plaintiff’s claim against the 

directors is not that the directors did not stop Uber from breaking taxicab laws, but 

that they did not stop Uber from incurring liability for IP purloined by Levandowski 

in the Otto transaction.    Assuming the directors were aware of the culture of taxicab 

violations, I cannot infer from that knowledge that the directors were also aware or 

should have been aware of Kalanick’s alleged participation in Levandowski’s IP 

theft.168  The Plaintiff points to no previous acts—known or unknown to the 

directors—committed by Uber to misappropriate IP or other property.  The Plaintiff 

attempts to rely on a pre-Uber failed venture, Scour, which, per the Plaintiff, 

implicated Kalanick in copyright infringement.  The Plaintiff does not plead that the 

Board had knowledge of this, nor would that be a reasonable inference.  Instead, the 

Plaintiff argues that the Board was well aware of what he characterizes as Kalanick’s 

essential “bad character.”  This is not a sufficient red flag, in my mind, to convert a 

                                         
flags under circumstances paralleling the plaintiffs’ complaint, where the complaint’s allegations 

did not attempt to set forth facts suggesting conscious indifference.”) (internal citations omitted).  

Here, the Plaintiff, in support of his allegation that the Board “specifically approved” of “illicit 

culture” at Uber, cites only the allegation in the Amended Complaint that whistleblowers revealed 

that Kalanick and the Board did not scrutinize certain executives who were close to Kalanick.  Pl.’s 

Omnibus Answering Br., at 37; Am. Compl. ¶ 30.  
168 For example, in In re Dow Chemical Co. Derivative Litigation, the plaintiffs “argue[d] because 

bribery may have occurred in the past ([the defendant] paid a fine to the SEC in January 2007), by 

different members of management, in a different country (India), and for a different transact ion 

(pesticide registrations), the board should have suspected similar conduct by different members of 

management, in a different country, in an unrelated transaction.”  2010 WL 66769, at *13 (Del. 

Ch. Jan. 11, 2010).  This Court found the plaintiffs’ argument in In re Dow Chemical Co. “simply 

too attenuated to support a Caremark claim.” Id. 
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plain vanilla duty of care allegation into a persuasive pleading of bad faith on the 

part of the directors. 

Neither is this situation akin to In re The Walt Disney Company Derivative 

Litigation, where this Court found “the facts alleged . . . suggest that the defendant 

directors consciously and intentionally disregarded their responsibilities . . .” and 

met the pleading-stage requirements for bad faith in a Rule 23.1 motion to dismiss.169  

The facts pled in Disney, which this Court found showed bad faith, are both more 

specific—the amended complaint in Disney followed a Section 220 request—and 

more egregious than those here.  In Disney, the board approved a substantial hiring 

decision before the details, including compensation and termination, were even 

negotiated.  The board then tasked the CEO with negotiating a contract—including 

those material terms—with the new hire, his friend of many years.  This Court wrote 

in Disney: 

Less than one and one-half pages of the fifteen pages of Old Board 

minutes were devoted to discussions of Ovitz’s hiring as Disney’s new 

president. . . .  No presentations were made to the Old Board regarding 

the terms of the draft agreement.  No questions were raised, at least so 

far as the minutes reflect.  At the end of the meeting, the Old Board 

authorized Ovitz’s hiring as Disney’s president.  No further review or 

approval of the employment agreement occurred.  Throughout both 

meetings, no expert consultant was present to advise the compensation 

committee or the Old Board.  Notably, the Old Board approved Ovitz’s 

hiring even though the employment agreement was still a “work in 

                                         
169 825 A.2d 275, 289 (Del. Ch. 2003). 
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progress.”  The Old Board simply passed off the details to Ovitz and 

his good friend, Eisner.170 

 

Again, in Disney, board approval occurred without any review of material terms 

because those terms had not yet been proposed; the board simply gave the CEO carte 

blanche.  Nothing similar is alleged here. 

Here, the Plaintiff acknowledges that the directors held a meeting to approve 

the Otto acquisition, where Kalanick gave a presentation, and at which the Board 

discussed the indemnification terms of the Merger Agreement and the potential for 

litigation with Google.  All that is pled with respect to the Uber Board is that it 

accepted management’s representations without examining directly the diligence 

report produced by Stroz.  In the interstices between what the Plaintiff here pled and 

what was pled in Disney resides, to my mind, the line between a lack of care and a 

lack of good faith.  Similarly, Amalgamated Bank v. Yahoo! Inc. involves issues not 

present here;171 issues of executive compensation necessarily alert a board to the 

dangers of deference solely to the judgment of those same executives.172  Here, such 

a conflict was absent, and the Plaintiff does not contend that Uber’s management 

                                         
170 Id. at 287. 
171 Amalgamated Bank v. Yahoo! Inc., 132 A.3d 752, 783 (Del. Ch. 2016); see also Pl.’s Omnibus 

Answering Br., at 43 (first citing Disney, 825 A.2d 289; and then citing Yahoo!, 132 A.3d at 783). 
172 Yahoo!, 132 A.3d at 783 (“A board cannot mindlessly swallow information, particularly in the 

area of executive compensation: ‘While there may be instances in which a board may act with 

deference to corporate officers’ judgments, executive compensation is not one of those instances. 

The board must exercise its own business judgment in approving an executive compensation 

transaction.’”) (quoting Haywood v. Ambase Corp., 2005 WL 2130614, at *6 (Del. Ch. Aug. 22, 

2005)). 
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was otherwise improperly interested or conflicted in the Otto transaction.  

Furthermore, the Plaintiff does not allege that Uber’s directors did nothing; rather, 

the Plaintiff acknowledges that Uber’s directors met, received a presentation, asked 

certain questions, and made a decision.  The Plaintiff chose not to bring a Section 

220 demand in connection with his allegations that the directors did not review 

Stroz’ preliminary findings or ask about them.  I do not find that the directors’ failure 

to ask for those findings is akin to the conscious abdication of responsibility in 

Disney or Yahoo!.  To the extent the Plaintiff makes a broader “rubberstamping” 

argument about the Board’s decision, the Plaintiff has not pled facts from which such 

an inference can be drawn.   

The Plaintiff also contends that it was an act of bad faith for the directors to 

rely on representations by Kalanick, and by extension by management.  I have 

already explained above why Uber’s purported taxicab law violations (under 

Kalanick’s guidance) did not give rise to a non-exculpated duty to further question 

the acquisition here.  The Plaintiff’s allegation that Kalanick, in particular, could not 

be relied upon (per the Plaintiff, necessitating personal directorial review of Stroz’ 

preliminary findings) focuses largely on the same purported lawbreaking activity.173  

                                         
173 Not only is such lawbreaking activity, again, unrelated to the acquisition of Otto, but it also 

speaks only to the manner in which Uber and Kalanick dealt with third parties.  The Plaintiff, 

however, does not allege that Kalanick had a history of deception when it came to Uber’s own 

Board.  The Plaintiff’s pleadings do not raise a reasonable inference that Kalanick had lied 

previously to his own Board, much less that the Board knew or consciously disregarded the fact 

that he would. 



 

 

40 

I find that the Plaintiff has not sufficiently pled that the directors consciously 

disregarded their known responsibilities in the Otto acquisition, and thereby 

breached their duty of loyalty. 

Additionally, the Plaintiff argues that, despite Kalanick’s representations, the 

specifics of the Otto transaction should have caused the Board to investigate further 

before approving the deal, and are in fact so unusual as to imply scienter.  The 

Plaintiff specifically points to the indemnification terms of the Merger Agreement.174  

Those fail, in my mind, to give rise to a reasonable inference that the “decision under 

attack is so far beyond the bounds of reasonable judgment that it seems essentially 

inexplicable on any ground other than bad faith.”175  It was no secret that Uber was 

buying Otto not for its operations, but for its personnel.  Uber was highly interested 

                                         
174 To the extent that the Plaintiff argues that the Board must have known of a plan to illegally 

appropriate Google technology via the Otto merger, given the sales price, I find that argument 

unpersuasive.  The Plaintiff suggests that Uber would not have paid $680 million for a legitimate 

start-up in Otto’s condition; therefore, it must have been apparent to the directors at the time that 

Otto was a vehicle for theft.  The Defendants aver (and the Plaintiff acknowledges), however, that 

the up-front cash payment by Uber to acquire Otto was a modest $100,000.  The additional value 

was conditional on milestones being met by 2030.  See Pl.’s Omnibus Answering Br., at 21–22.  

The Plaintiff argues vehemently that the earn-outs are scams, presumably meant to make it appear 

that the terms of the Otto acquisition are reasonable.  Per the Plaintiff, the earn-outs are structured 

such that they are “virtually asur[ed to] vest,” thus ultimately compensating Levandowski and his 

cohorts for the stolen Google technology. Id.  The Plaintiff also points out, correctly, that the true 

nature of the earn-outs in any event is not in the record, and must not be considered on a motion 

to dismiss.  I agree that, to the extent the Defendants argue that the transaction should be valued at 

under $680 million, such argument is unavailing on this record.  But assuming it is true that, as the 

Plaintiff argues, the conditional nature of the payments above $100,000 is illusory, that fact is 

irrelevant unless the Defendant Directors knew such to be the case, which is neither pled in, nor a 

reasonable inference to be drawn from, the complaint.  In other words, it is not reasonable to infer 

that the purchase price and structure of the transaction alone are sufficient to imply the Defendant 

Directors’ scienter. 
175 In re MeadWestvaco S’holders Litig., 168 A.3d 675, 684 (Del. Ch. 2017) (citations omitted). 
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in developing a self-driving car, Google was a leader in that emerging field, Uber 

wanted to attract Google’s engineering talent to design its self-driving auto, and the 

Board entered a transaction to accomplish that goal. Indemnification of those 

engineers was a part of this transaction; the Plaintiff himself alleges that the Board 

specifically discussed the indemnification. The Plaintiff points to a number of 

unusual features and risks in the transaction, known to, and approved, by the Board.  

I consider those in examining the Director Defendants’ good faith.  However, I 

cannot infer from those features of the merger that the Director Defendants must 

have known the transaction was illicit. Absent knowledge of an intent to steal IP, the 

fact that the directors agree to indemnification terms that create corporate risk does 

not imply a breach of a duty of loyalty.   

If the Plaintiff’s allegations are true, the directors who approved the Otto 

acquisition approved a questionable transaction without fully informing themselves.  

Their decision ultimately damaged Uber.  Nonetheless, a failure to follow best 

practices is not necessarily a breach of fiduciary duty.  Negligent oversight by 

directors, although certainly not commendable, is not a breach of fiduciary duty.  

Even grossly negligent board action does not imply a non-exculpated breach.  A 

breach of the duty of loyalty via bad faith, as alleged here, requires disregard so 

profound that it raises an inference of scienter.  I do not find that the directors’ failure 
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to inform themselves about the specifics of Stroz’ preliminary findings is so 

profound as to raise that inference. 

ii. Allowing the transaction to close 

The Plaintiff also alleges that the Uber Board “breached its duties” by 

allowing the Otto transaction to close.176  According to the Plaintiff, Stroz’ final 

report, which was available prior to closing, contained information that, if read in 

conjunction with the Merger Agreement, showed that Otto had breached its 

representations in the Merger Agreement regarding IP ownership.177  Uber, per the 

Plaintiffs, was therefore entitled to walk away from the deal.  The directors, which 

by closing included Huffington and Al-Rumayyan, did not read the final Stroz report 

and did not attempt to stop closing.  After closing, Google sued Uber for IP 

infringement, and Uber paid a settlement to Google.  The Plaintiff contends that the 

Uber directors, in not reviewing the final report, breached non-exculpated fiduciary 

duties.  The Plaintiff’s argument is that the Uber directors acted in bad faith because 

they had a duty to inform themselves of the final Stroz report prior to the closing of 

the transaction, but did not do so.178 

                                         
176 Id. at 50 
177 The Plaintiffs do not allege that Stroz’ final report made any explicit determinations regarding 

representations in the Merger Agreement.  Instead, the Plaintiff’s argument, as I understand it, is 

that Stroz’ final report found that Otto employees had retained IP from Google, which could have 

been used by Uber as a basis to argue that Otto had breached representations in the Merger 

Agreement, and thus avoid the Agreement. 
178 The Defendants argue that the directors could have reviewed Stroz’ final report, and, with 

knowledge of its contents, nonetheless made a business decision to close the transaction.  See, e.g., 
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The Plaintiff’s argument for a non-exculpated breach of duty related to the 

directors’ actions at closing is that the directors were aware (or should have been 

aware) of the possibility that Otto had misappropriated IP, and that Uber had taken 

on the risk of that misappropriation.  The directors, per the Plaintiff, could have 

further informed themselves via Stroz’ final report, but consciously disregarded the 

risk to Uber by not personally reviewing that report.  For the same reasons addressed 

above, I do not find failure to review the report to be a conscious breach of duty 

amounting to bad faith.   

To the extent the Plaintiff bases his argument on Uber’s past bad acts under 

Kalanick’s leadership, I have already rejected the notion that such violations—

regarding taxicab regulations—raised red flags and created a duty to act when it 

came to an acquisition that might involve IP infringement.  In considering entry of 

the Merger Agreement, I similarly found that the indemnification terms of that 

Agreement did not reflect director knowledge of or conscious disregard that Otto 

had misappropriated IP.  The same logic follows for allowing the transaction to 

close.  The Plaintiffs have not sufficiently pled that the directors knew IP 

misappropriation was not a simply a risk, but was actually Kalanick’s goal, and that, 

                                         
Opening Br. in Support of Nom. Def. Uber’s Mot. to Dismiss, at 33–34.  At Oral Argument, the 

Plaintiff argued that this is irrelevant to whether the Defendant Directors acted in bad faith; I need 

not resolve this issue here.  See Oral Argument Tr. 82:13–17.  It is also unnecessary to resolve the 

parties’ related dispute concerning whether Otto breached certain representations and whether, 

therefore, Uber had the ability to terminate the Merger Agreement prior to closing. 
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in light of that knowledge, the directors closed their eyes to evidence of IP 

misappropriation by refusing to look at Stroz’ final report.  The Amended Complaint 

does not allege that the Board knew that the report was available, nor that 

management made the Board aware of the existence of any new information learned 

after approval of the Merger Agreement regarding IP theft by Otto.  Therefore, any 

breach by the directors sounds in care, not loyalty.  As in Stone v. Ritter, “[t]he 

lacuna in the plaintiff[’s] argument is a failure to recognize that the directors’ good 

faith exercise of oversight responsibility may not invariably prevent employees from 

violating . . . laws, or from causing the corporation to incur significant financial 

liability, or both.”179 

c. Corporate Waste 

The Plaintiff also brings a claim for waste against the Director Defendants, 

five of whom are members of the Demand Board.  “To state a claim for waste, a 

stockholder must allege, with particularity, that the board authorized action that no 

reasonable person would consider fair.”180  The Plaintiff argues that the Director 

Defendants consciously made a choice to avoid learning that the Otto transaction 

was an illegal attempt to steal Google’s IP.181  Therefore, per the Plaintiff, the 

                                         
179 Stone v. Ritter, 911 A.2d 362, 373 (Del. 2006). 
180 Freedman v. Adams, 58 A.3d 414, 417 (Del. 2013). 
181 Pl.’s Omnibus Answering Br., at 65. 
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transaction lacked a legitimate and legal purpose.182  But this is simply the bad faith 

claim I have rejected above.  Stripped of bad faith, all the Plaintiff alleges is that the 

Defendants caused Uber to enter a risky transaction without adequately informing 

themselves.  This is not waste. 

3. A Majority of the Uber Board Is Independent 

The Plaintiff claims that five members of the Demand Board have a 

substantial likelihood of liability.  I have found that only one, Kalanick, faces a 

substantial likelihood of liability.  As a result, the Plaintiff must demonstrate that at 

least five additional members of the Demand Board lack independence in order to 

demonstrate demand futility.  In “the demand-excusal context, . . . the board is 

presumed to be independent.”183  “Independence is a fact-specific determination 

made in the context of a particular case. The court must make that determination by 

answering the inquiries: independent from whom and independent for what 

purpose?”184  Under this framework, the Plaintiff here must plead that the directors 

of the Demand Board lacked independence from Kalanick, who faces a substantial 

likelihood of liability, or that they lacked independence from another individual or 

entity that was interested in the transaction. 

                                         
182 Id. at 66; see also Am. Compl. ¶ 133. 
183 See Beam v. Stewart, 845 A.2d 1040, 1055 (Del. 2004). 
184 Id. at 1050. 
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In order to demonstrate lack of independence, a plaintiff must demonstrate 

“ties [that] are material, in the sense that the alleged ties could have affected the 

impartiality of the director.”185  The materiality inquiry must focus on the financial 

circumstances or personal affinities of the particular director in question.186 

The Plaintiff does not contend that Al-Rumayyan lacks independence.187  The 

Plaintiff does submit that Camp, Graves, Thain, Burns, and Huffington are not 

independent of Kalanick.  The Plaintiff also argues that Cohler is not independent of 

Gurley, and that Trujillo is not independent of Bonderman.188  I address each 

allegation below and find that the Plaintiff has, at most, pled that three directors on 

the Demand Board, together with Kalanick, lack independence.  Upon review, based 

on the allegations here, I find that there is no reasonable doubt that at least seven out 

of the eleven members of the Demand Board are disinterested and independent.  

Accordingly, the Plaintiff has failed to plead demand futility consistent with Rales. 

a. Cohler and Trujillo Are Independent 

i. Matt Cohler 

                                         
185 In re MFW S’holders Litig., 67 A.3d 496, 509–510 (Del. Ch. May 29, 2013) (citing Cede & 

Co. v. Technicolor, Inc., 634 A.2d 345, 363 (Del. 1993)). 
186 See, e.g., id. at 510 (“[I]t is necessary to look to the financial circumstances of the director in 

question to determine materiality.”).  
187 See Am. Compl. ¶ 112; see also, generally, Am. Compl.; Pl.’s Omnibus Answering Br., at 59–

64. 
188 I note that the Plaintiff brings a claim against Yoo, an officer of Uber; however, the Plaintiff 

makes no argument that any of the members of the Demand Board lack independence from Yoo.  

See generally Am. Compl.  I do not consider the claim against her at this juncture. 
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Gurley, who served on Uber’s Board at the time the merger with Otto was 

approved and closed, left the Board in 2017.  Gurley and Cohler are both partners at 

Benchmark, and Cohler replaced Gurley on Uber’s Board.  The Plaintiff alleges that 

Cohler is not independent from Gurley because they are both partners at the same 

investment fund, and because Gurley was Cohler’s mentor at that fund.189  However, 

independence is only relevant here if Gurley stands a substantial likelihood of 

liability.  The Plaintiff alleges that Gurley faces a substantial likelihood of liability 

because he was on Uber’s board when it approved the Otto merger.  But, I found 

above that the directors who approved the merger with Otto (and then allowed the 

merger to close) do not face a substantial likelihood of liability.  As a result, I need 

not reach the question of independence between Cohler and Gurley, because their 

relationship is unlikely to be implicated.  Therefore, the Plaintiff has not shown a 

reasonable doubt that Cohler cannot be impartial when considering demand. 

ii. David Trujillo 

The allegations against Trujillo mirror those against Cohler. Bonderman 

served on Uber’s Board at the time the merger with Otto was approved and closed; 

he left the Board in 2017.  Bonderman and Trujillo are both partners at TPG.  When 

Bonderman left the Board, Trujillo replaced him.  The Plaintiff alleges that Trujillo 

is not independent from Bonderman because they are both partners at TPG.  As with 

                                         
189 Pl.’s Omnibus Answering Br., at 60–62; Am. Compl. ¶¶ 114–115. 
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Gurley and Cohler, however, Trujillo’s independence from Bonderman is only 

implicated if Bonderman has a substantial likelihood of liability.  Again, I found 

above that the directors of Uber who served when the Board approved the Otto 

merger do not face a substantial likelihood of liability.  I need not inquire into the 

relationship between Bonderman and Trujillo.  As the Plaintiff does not allege that 

Trujillo would otherwise be conflicted, the Plaintiff has not shown that Trujillo 

cannot impartially consider demand here. 

b. Graves and Thain Are Independent from Kalanick 

i. Ryan Graves 

Kalanick hired Graves as Uber’s first employee.190  Graves served as Uber’s 

CEO in 2010, before amicably stepping down to become general manager.191  The 

Plaintiff argues that, as Kalanick’s friend, Graves lacks independence.  As our 

Supreme Court has made clear, directors, like all human actors, can have personal 

loyalties that cloud their ability to comply with fiduciary duties.  Thus, long and 

close personal friendships may, in specific circumstances, raise a reasonable doubt 

of a director’s ability to exercise business judgment.192  However, such relationships 

must be pled with particularity to overcome the presumption of independence.  The 

                                         
190 Am. Compl. ¶ 107. 
191 Id. 
192 In Delaware County Employees Retirement Fund v. Sanchez, our Supreme Court found that a 

“half century” close friendship was likely considered “precious” and when “a close relationship 

endures for that long, a pleading stage inference arises that it is important to the parties.”  124 A.3d 

1017, 1022 (Del. 2015). 
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only allegation here, in addition to a long-term employee relationship, is the 

conclusory assertion that Kalanick and Graves are “close,” and that Graves is 

described—by parties unknown—as Kalanick’s “confidant” and “ally.” 193  Such 

allegations are of insufficient specificity to support a claim that the two have such a 

close personal relationship that Graves lacks independence.   

The Plaintiff also implies that Graves is not independent of Kalanick because 

Graves has derived substantial wealth from Uber.194  I note that Kalanick, while still 

a director, is no longer CEO of Uber, nor does he hold another management position; 

likewise, it seems that Graves, while still a director, no longer holds a management 

position at Uber.195  The Plaintiff has not pled any facts to suggest—nor has he even 

made conclusory allegations—that Kalanick has any means to deprive Graves of the 

wealth Graves has accumulated, or that Kalanick has the ability to deprive Graves 

of wealth—let alone wealth that is material to Graves196—going forward.  The fact 

                                         
193 Am. Compl. ¶ 108. 
194 Id. ¶ 107.  The Plaintiff alleges that Graves, as a result of being hired by Kalanick, has “reaped 

millions of dollars in compensation over the years at Uber.” Id. 
195 Graves resigned from his position as head of global operations on August 10, 2017. Id. ¶ 20. 
196 As then-Chancellor Chandler deftly explained in Orman v. Cullman: 

A director may be considered beholden to (and thus controlled by) another when 

the allegedly controlling entity has the unilateral power (whether direct or indirect 

through control over other decision makers), to decide whether the challenged 

director continues to receive a benefit, financial or otherwise, upon which the 

challenged director is so dependent or is of such subjective material importance to 

him that the threatened loss of that benefit might create a reason to question whether 

the controlled director is able to consider the corporate merits of the challenged 

transaction objectively.  

794 A.2d 5, 25 n.50 (Del. Ch. 2002). 
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that Kalanick hired Graves as an employee, standing alone, is insufficient to raise a 

reasonable likelihood that Graves lacks independence.  

ii. John Thain 

The Plaintiff alleges that Thain is not independent from Kalanick because 

Kalanick unilaterally appointed Thain to the Board “during a power struggle within 

Uber.”197   The Amended Complaint does not explain how Kalanick appointed Thain 

or whether Kalanick has the power to remove Thain;198 however, the Plaintiff 

contended for the first time at Oral Argument that Kalanick has the power to remove 

Thain.199  The Plaintiff does not allege that Thain has a personal or financial 

connection to Kalanick, nor does the Plaintiff allege that the directorship—including 

its monetary compensation—is of substantial material importance to Thain (that is, 

even assuming that Kalanick has the power to unilaterally remove Thain from the 

Board).  Thus, I must decide whether Thain is independent based solely on the fact 

that Kalanick appointed him during a power struggle.  This allegation alone is not 

sufficient to undermine Thain’s independence; once appointed to the Board, a 

director is entitled to a presumption of independence.   

As a result, I have no reasonable doubt that at least a seven-member majority 

of the Demand Board—Al-Rumayyan, Martello, Khosrowshahi, Cohler, Trujillo, 

                                         
197 Am. Compl. ¶ 117. 
198 See generally Am. Compl. 
199 See Oral Argument Tr. 85:18–87:13. 
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Graves, and Thain—are independent under Rales.  I note that the Board, for all the 

Plaintiff’s claims of dominance by Kalanick, was able to oust Kalanick from 

management in 2017.   

For the sake of completeness, I address the allegations regarding the 

remaining directors below. 

iii. Ursula Burns 

The Plaintiff alleges that Burns is not independent from Kalanick for two 

reasons: first, that Kalanick appointed Burns under the same circumstances as Thain, 

discussed above, and second, that Kalanick is a client of Burns’s employer.200  As 

an initial matter, the first contention fails for the same reasons discussed with respect 

to Thain.  Regarding the second contention, the Plaintiff alleges that Burns works 

for the same public relations firm that Kalanick has retained to manage his image, 

and that because of this, Burns is not independent of Kalanick.  Having already found 

that a majority of the Board is independent of Kalanick, I need not determine whether 

the Plaintiff has met its burden to raise reasonable doubt that Burns could consider 

a demand while her firm represents Kalanick.  I do note, however, that the Plaintiff’s 

pleading is conclusory or silent as to the materiality of the relationship between 

Kalanick and Burns’s PR Firm, and with Burns herself. 

 

                                         
200 Am. Compl. ¶ 117. 
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iv. Garrett Camp 

The Plaintiff claims that Camp also lacks independence from Kalanick.  In 

support of this allegation, the Plaintiff notes that Camp co-founded Uber with 

Kalanick, and that Kalanick is a “close personal friend” of Camp.201  Again, this 

allegation would be troubling, if it were not merely conclusory.  This is particularly 

the case in light of the fact that Camp and Kalanick are co-founders of Uber. While 

that fact alone does not by itself raise a reasonable doubt of Camp’s independence,202 

a more robust pleading of Camp and Kalanick’s relationship is easily conceivable.  

Again, I need not find Camp independent in order to find a majority of the Demand 

Board is composed of independent directors. 

v. Arianna Huffington 

The Plaintiff alleges that Huffington was unilaterally appointed to the Board 

by Kalanick.203  Purportedly, the two have a close personal relationship that preceded 

her appointment as director, as evidenced by their collaboration “on projects to 

promote Huffington’s book.”204  Once appointed, Huffington defended Kalanick, 

both publicly and at Board meetings, at times when his leadership of Uber was 

                                         
201 Id. ¶ 109. 
202 See, e.g., Apple Computer, Inc. v. Exponential Tech., Inc., 1999 WL 39547, at *12 (Del. Ch. 

Jan. 21, 1999) (“The factual predicate, that [the defendant and a director] are cofounders, falls far 

short of raising a reasonable doubt as to [the director’s] disinterestedness.”).  
203 Am. Compl. ¶ 110. 
204 Id. 
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embroiled in controversy.205  That Huffington, as a director of Uber, defended 

Kalanick is not noteworthy unless the Plaintiff can raise a reasonable doubt via a 

showing that she did so because of their close personal relationship.  

The Plaintiff alleges that the relationship between Kalanick and Huffington is 

“so close that Huffington visited Kalanick’s family members in the hospital and 

made him omelettes.”206  Such personal interaction is “suggestive of the type of very 

close personal relationship that, like family ties, one would expect to heavily 

influence a human’s ability to exercise impartial judgment.”207  While one instance 

is not indicative of Kalanick’s and Huffington’s entire relationship, the “standard 

does not require a plaintiff to plead a detailed calendar of social interaction to prove 

that directors have a very substantial personal relationship rendering them unable to 

act independently of each other.”208  Because, notwithstanding Huffington, I find 

that the majority of the Board is independent, I need not determine whether 

allegations of hospital visits and omelet-making evince such a close personal 

relationship as to question Huffington’s independence.  I note, however, that the 

pleadings here approach, if not cross, a line of director independence. 

                                         
205 Id. 
206 Id. 
207 Sandys v. Pincus, 152 A.3d 124, 130 (Del. 2016). 
208 Id. at 130. 
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4. Rule 23.1 Determination 

The Plaintiff has failed to raise a reasonable doubt as to the independence of 

at least seven of the eleven members of the Demand Board.  Those directors are 

capable of considering demand here.  If it had been made, demand would not have 

been futile. 

III. CONCLUSION 

The Plaintiff did not make a demand on Uber’s Board.  Such demand is 

necessary unless futile; here the Plaintiff has not sufficiently pled that at least seven 

of the eleven members of the Demand Board are either interested or lack 

independence.  Therefore, there is no reasonable doubt that a majority of the Demand 

Board can be impartial, and the Plaintiff has fallen short of pleading demand futility.  

The action is dismissed under Rule 23.1.209  An appropriate order is attached.

                                         
209 Therefore, I need not reach the Defendants’ Motions to Dismiss under Rule 12(b)(6). 
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ORDER 

AND NOW, this 1st day of April, 2019, 

The Court having considered the Defendants’ Motions to Dismiss, and for the 

reasons set forth in the Memorandum Opinion dated April 1, 2019.  IT IS HEREBY 

ORDERED that the Motion to Dismiss is GRANTED. 

SO ORDERED. 

 /s/ Sam Glasscock III 

 Vice Chancellor 


