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NATURE OF THE PROCEEDINGS 
 

 This appeal arises out of a now-dismissed defamation claim filed by Plaintiff 

John Paul Mac Isaac against Cable News Network, Inc. (“CNN”), Politico LLC, 

Robert Hunter Biden (“Mr. Biden”), and the Biden for President Campaign 

Committee, Inc.  On August 8, 2023, Mr. Biden answered the Second Amended 

Complaint in Delaware Superior Court and counter-sued Plaintiff, asserting six 

counterclaims: (1) invasion of privacy by intrusion; (2) invasion of privacy by 

publication of private facts/matters; (3) conspiracy to invade privacy by intrusion; 

(4) conspiracy to invade privacy by publication of private facts/matters; (5) aiding 

and abetting an invasion of privacy by intrusion; and (6) aiding and abetting an 

invasion of privacy by publication of private facts/matters.  The only issue on Mr. 

Biden’s cross-appeal is whether the statute of limitations has run on his 

counterclaims against Plaintiff. 

 As asserted in Mr. Biden’s countersuit (A111–A121), Mac Isaac invaded Mr. 

Biden’s privacy when Mac Isaac unlawfully accessed Mr. Biden’s data from a laptop 

purportedly dropped off at Mac Isaac’s computer repair shop and then published that 

private data by giving it to several individuals and, further, by publicly discussing 

its contents in his book, American Injustice: My Battle to Expose the Truth (Post Hill 

Press 2022).  Mac Isaac’s in-depth revelations about accessing the data, reviewing 

the data’s contents, and what he saw were described for the first time in his book, 
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published on November 22, 2022.  Mac Isaac continued to publish more information 

in 2022 and 2023 by going on a national media tour to promote his book and disclose 

additional contents from the laptop’s data, highlighting his ongoing and continuing 

invasions of Mr. Biden’s data and privacy.  At no time did Mr. Biden grant Mac Isaac 

permission to review, copy, or disseminate any electronically stored data ever 

created, received, or maintained by Mr. Biden.    

 On September 7, 2023, Mac Isaac moved to dismiss Mr. Biden’s 

counterclaims on the basis that the two-year statute of limitations on such claims had 

run by the time Mr. Biden filed his counterclaims in 2023.  See A060, A140–A142.  

Mr. Biden opposed, arguing that until Mac Isaac’s November 22, 2022 publication 

of his book, American Injustice: My Battle to Expose the Truth, Mr. Biden was 

blamelessly unaware of the particularity with which Mac Isaac invaded, manipulated 

and disseminated Mr. Biden’s private data.  Therefore, the statute of limitations on 

Mr. Biden’s invasion of privacy claims by intrusion and publication of private facts 

could not begin to run until at least November 2022 (not to mention Mac Isaac’s 

continuing torts and publications in the media in 2022 and 2023).  See A162–A163.  

Delaware law recognizes a two-year statute of limitations for invasion-of-

privacy claims, and Delaware courts apply the “time of discovery” rule to such 

invasions.  Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 860 A.2d 312, 319 (Del. 2004).  

Applying this standard, the Superior Court concluded that Mr. Biden knew his 
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privacy had been invaded and was thus on notice that the laptop’s data had been 

revealed, compromised, and disseminated as of October 14, 2020, following a New 

York Post article discussing the laptop.  See Sept. 30, 2024 Del. Super. Ct. Order 

(Dkt. 323) (“Order”) at 21.  Thus, the Superior Court held that the statute of 

limitations expired on October 14, 2022, and Biden’s counterclaims initially filed in 

March 2023 fell outside the limitations period.  Id.  The Superior Court therefore 

granted Plaintiff’s motion to dismiss Mr. Biden’s counterclaims.  In rejecting Mr. 

Biden’s argument, the lower court did not examine the aspects of Mr. Biden’s private 

life that Mac Isaac made public for the first time in his book in November 2022, or 

grapple with the new revelations Mac Isaac made about Mr. Biden for the first time 

in the media in 2022 and 2023, thereby extending the applicable limitations period.  

 After Mac Isaac elected to appeal the lower court’s dismissal of his defamation 

claims (the subject of the other appeal in this matter by the Plaintiff/Counterclaim 

Defendant below), this cross-appeal followed. 
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SUMMARY OF THE ARGUMENT 
 

1. The Superior Court erred in granting Plaintiff’s motion to dismiss Mr. 

Biden’s counterclaims for invasion of privacy based on Delaware’s “time of 

discovery” rule for the two-year statute of limitations, which states that the statute 

of limitations does not start until a plaintiff has reason to know that a wrong has been 

committed.  If a plaintiff could have discovered the alleged wrong with due 

diligence, the statute of limitations will continue to run.  The Superior Court erred 

in two ways: (1) by finding that Mr. Biden could have known of Mac Isaac’s acts of 

intrusion when, in fact, such acts were undiscoverable prior to the publication of 

Mac Isaac’s tell-all book in November 2022; and (2) by failing to analyze Mr. 

Biden’s claim for invasion of privacy by publication under the appropriate standard.  

2. First, the Superior Court dismissed all six of Mr. Biden’s counterclaims 

based on the conclusion that the statute of limitations began to run when “Biden 

knew that information on his laptop was revealed on October 14, 2020, following 

the publication of the New York Post article.”  (Order at 21.)  However, before the 

release of Mac Isaac’s tell-all book on November 22, 2022, Mr. Biden could not have 

discovered Mac Isaac’s acts of intrusion that were divulged for the first time in the 

book.  For example, prior to the book’s publication, there was no opportunity for Mr. 

Biden to learn that Mac Isaac: (i) created a “clone” of the data in July 2019; (ii) “sent 

a hard drive containing the data to his father, Steve Mac Isaac” in September 2019; 
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or (iii) “sent a copy of the data to Rudy Giuliani’s lawyer, Robert Costello on August 

28, 2020.”  (A140–A141.)  Mac Isaac also details in his book, with painstaking 

specificity, previously unknown aspects about how he worked with one individual 

(Yaacov Apelbaum) in October 2020 to try to create a “forensic image” of the data 

and distributed copies to others including his father, his uncle (who sent summaries 

of the data to journalists and Republican members of Congress), a lawyer for Rudy 

Giuliani (Costello), and a close friend for safekeeping.  (A098–A106.)  The book 

offers Mr. Biden the first glimpse of the extent and manner to which Mac Isaac 

rummaged through Mr. Biden’s financial documents, even reviewing one specific 

file titled, “income.pdf” that Mac Isaac described as “begging to be clicked open.”  

(A092 (quoting American Injustice at 17).)  The totality of newly disclosed details 

in Mac Isaac’s book constitutes never-before-known intrusions into Mr. Biden’s 

privacy that were impossible for Mr. Biden to discover prior to the book’s release. 

3. By contrast, relying solely on the October 14, 2020 New York Post 

article that described snippets of Mr. Biden’s sensitive data, Mr. Biden could have 

no knowledge—and was blamelessly unaware—of the many acts of intrusion that 

Mac Isaac took in 2019, 2020, 2021, and 2022 with respect to Mr. Biden’s private 

data, including the unauthorized review and copying of, and tampering with, his data 

prior to the book’s release in 2022. (A173–A173.)  Mr. Biden had no knowledge of 

(or any way to learn), for instance, that Mac Isaac provided Giuliani’s attorney, 
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Robert Costello, with “instructions on how to safely access [the data] and avoid 

connecting it to the internet.”  (A166 (quoting American Injustice at 64.)  Nor could 

Mr. Biden have known, based on the New York Post’s reporting, that Mac Isaac 

himself agreed to help Costello “create bootable copies of the drive” so other 

detractors of Mr. Biden could gain access to the data.1  (A166, quoting American 

Injustice at 65).)   

4. Second, the Superior Court failed to separately analyze the statute of 

limitations for Mr. Biden’s claim for invasion of privacy by publication (Count 2), 

and instead applied the statute of limitations analysis for invasion of privacy by 

intrusion to all claims—which the Court determined began to run on October 14, 

2020 following publication of the New York Post article.  See Order at 21.  While the 

statute of limitations for invasion by intrusion began when Mr. Biden knew about 

(or should have discovered) Mac Isaac’s intrusion into his private data, the statute of 

limitations for invasion by publication did not begin until Mr. Biden knew about (or 

could have discovered) the publication of such intrusions.  See A173–A174.  

Invasion of privacy by publication is committed when “[o]ne who gives publicity to 

a matter concerning the private life of another is subject to liability to the other for 

invasion of privacy, if the matter publicized is of a kind that (a) would be highly 

 
1 Robert Costello would later share a copy of the laptop data with Donald Trump 
associate Steve Bannon, who later passed a copy of the data to others, including Guo 
Wengui and Jack Maxey.  (A166 n.4.)   
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offensive to a reasonable person, and (b) is not of legitimate concern to the public.”  

Barker v. Huang, 610 A.2d 1341, 1350 (Del. 1992).  Each time Mac Isaac made a 

new matter public, he committed an invasion by publication.  See id.  By finding that 

the two-year clock for such claims began on October 14, 2020, the Superior Court 

incorrectly concluded that the limitations period began to run before much of the 

information was even published—i.e., before Mac Isaac’s torts of invasion by 

publication were even complete.  

5. Accordingly, the Court erred in finding that the statute of limitations for 

each of Mr. Biden’s claims expired on October 14, 2022, even before publication of 

Mac Isaac’s tell-all book.         
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STATEMENT OF FACTS 
 

Mac Isaac, by whatever means (either, as he claims, by a person entering his 

shop, or by some other potentially nefarious method), came into possession of 

certain electronic data, at least some of which belonged to Mr. Biden, in or before 

April 2019.2  (A091, ¶ 4.)  Mac Isaac claims that he obtained lawful possession of 

data belonging to Mr. Biden because it was contained on a laptop left at his repair 

shop (The Mac Shop) in Delaware.  His theory is that, under the terms of a repair 

authorization form, because Mr. Biden did not return to the repair shop to retrieve 

his equipment within 90 days, Mac Isaac became the rightful owner, not just of the 

equipment, but of all its underlying data.3  (A135–A136.)  The form states that The 

Mac Shop will make every effort to “secure your data” when performing any “data 

recovery.”  (A064–A065.) 

Upon obtaining the equipment, Mac Isaac revealed for the first time in his 

book, American Injustice: My Battle to Expose the Truth, published on November 

22, 2022, that he began viewing and accessing Mr. Biden’s most sensitive, private 

 
2 This is not an admission by Mr. Biden that Mac Isaac (or others) in fact possessed 
any particular “laptop” containing electronically stored data belonging to Mr. Biden.  
Rather, Mr. Biden acknowledges that at some point, Mac Isaac obtained 
electronically stored data, some of which belonged to Mr. Biden.  (A091 n.1.) 
3 The Repair Authorization form (A064–A065) states that “equipment left with the 
Mac Shop after 90 days of notification of completed service will be treated as 
abandoned.”  ((A091– A092, ¶ 5) (emphasis added).)  Regardless, the repair shop’s 
form and its language are not the subject of the instant appeal. 
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data as early as April 13, 2019—the day after allegedly receiving the equipment.  

(A093, ¶ 9.)  Mac Isaac readily admitted, in 2022, that he “dove into the laptop every 

evening,” and that he “searched emails and files, matching places and names with 

dates and times,” all of which left him “speechless.”  (A093–A094, ¶¶ 11–13 

(quoting American Injustice at 29, 52).)  For example, he examined a file titled 

“income.pdf,” containing Mr. Biden’s private tax-related information. (A094, ¶ 12.) 

The data Mac Isaac reviewed and shared, including photos and videos of Mr. Biden 

naked “hitting a crack pipe” and having intercourse, was of such a private nature that 

it made him “uncomfortable.”  (A093–A094, ¶¶ 10, 14 (quoting American Injustice 

at 30, 46).)  In his own words, Mac Isaac admitted the data he came into possession 

of, and the files he directly accessed, were “none of [his] business.”  (A093, ¶ 10 

(quoting American Injustice at 15).)  At no time did Mr. Biden grant Mac Isaac 

permission to review, copy, or disseminate for Mac Isaac’s own purposes—unrelated 

to restoring the laptop machine—any electronically stored data ever created, 

received, or maintained by Mr. Biden (regardless of how Mac Isaac came into 

possession of it).  (A095, ¶ 16.) 

As first revealed in his book, Mac Isaac admitted and described taking 

intentional and deliberate steps to distribute copies of the personal data to various 

people, without Mr. Biden’s consent.  (A095, ¶ 17.)  For example, Mac Isaac 

discussed working with an individual named Yaacov Apelbaum in October 2020 (at 
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his home in Delaware) to attempt to create a forensic image of the data in Mac Isaac’s 

possession, and allowed Apelbaum to retain a copy of that data thereafter.  (A096, 

¶ 19.) He shared copies of the data with his father, Richard Steve Mac Isaac (A096, 

¶ 22); with his friend Kristen Riley, to whom he gave a “secret” copy of the drive 

for Rudy Giuliani, “should something happen to” Mac Isaac (A097, ¶ 26 (quoting 

American Injustice at 76)); with his uncle, Ronald J. Scott, who sent summaries of 

the data to journalists and Republican members of Congress (A098, ¶ 27); and with 

Robert Costello, with whom he “agreed” to FedEx a copy of the hard drive, knowing 

full well that Costello was working with then-President Trump’s lawyer and ally, 

Rudy Giuliani, “to get the information to the right places.”  (A098–A099, ¶¶ 29–33 

(quoting Josh Boswell, EXCLUSIVE: Former Trump aide posts online a searchable 

database containing a huge trove of more than 120,000 emails from Hunter Biden’s 

abandoned laptop, calling them ‘a modern day Rosetta Stone of white and blue 

collar crime’, DAILY MAIL (May 17, 2022), and Andrew Rice & Olivia Nuzzi, The 

Sordid Saga of Hunter Biden’s Laptop, N.Y. MAG. (Sept. 12, 2022)).) 

The copies of Mr. Biden’s private data that Mac Isaac discussed in his book, 

and provided to others (in part or in full), included emails and other communications 

about Mr. Biden’s foreign business dealings, photos of Mr. Biden using drugs and 

without clothes, and media content involving intimate relations with other adults.  

(A093.)  The Superior Court, as well as Mac Isaac in his motion to dismiss the 
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counterclaims, seemingly ignore the fact that none of this was known to Mr. Biden 

by virtue of the New York Post article in October 2020 (or revealed to him thereafter).  

By contrast, until the book’s publication in 2022, Mr. Biden did not know, and could 

not have known, that Mac Isaac watched videos of “Hunter [] performing a sex act 

while filming himself and lighting and hitting a crack pipe at the same time” (A094, 

¶ 14 (quoting American Injustice at 30)), or that Mac Isaac rummaged through his 

financial documents, even reviewing a file, “income.pdf,” that Mac Isaac described 

as “begging to be clicked open.”  (A094, ¶ 12 (quoting American Injustice at 17).) 

As revealed for the first time in the book, Mac Isaac also conspired with his 

family in September 2020 to provide a copy of the data to a former Fox News 

executive (Ken LaCorte) to share with then-host Tucker Carlson.  (A098, ¶ 28.)  He 

also provided Costello “instructions on how to safely access it and avoid connecting 

it to the internet” (A100, ¶ 32 (quoting American Injustice at 64)), and agreed to help 

Costello create “bootable copies of the drive” so others could gain access.  (A101, ¶ 

35 (quoting American Injustice at 65).)  As described in the book, in September 

2020, Mac Isaac also informed U.S. Senator Ron Johnson’s staff that he possessed 

data he claimed came from Mr. Biden’s abandoned “laptop.”  (A101, ¶ 36.) 

Mac Isaac initially wished to keep his role in accessing Mr. Biden’s data a 

secret, and a few days prior to the October 14, 2020 New York Post story, Costello 

reassured Mac Isaac that the New York Post had “agreed to keep [Mac Isaac’s name] 
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out.”  No one would know he was “the source” for it all.  (A102, ¶ 39 (quoting 

American Injustice at 72).)  Yet, the data Mac Isaac copied, manipulated, and 

distributed would ultimately become the source material used by many Trump allies, 

including Garrett Ziegler—who uploaded troves of Mr. Biden’s purported, 

unverified data to marcopolousa.org and BidenLaptopMedia.com, including nearly 

9,000 photos and videos.  (A103, ¶ 41.) 

As recently as 2023, having now decided that he wanted his story out there in 

the public, Mac Isaac continued to unabashedly make social media and podcast 

appearances revealing his intrusion into, and publication of, Mr. Biden’s sensitive 

data, even participating in a campaign rally for then-U.S. Senate candidate Jackson 

Lahmeyer, where attendees could purchase a thumb drive containing Mr. Biden’s 

data.  (A108–A110, ¶¶ 54–57.)  In April 2023, Mac Isaac appeared alongside 

Giuliani to accept an honor at a Republican fundraising event, which billed him as 

the “Hunter Biden Laptop Repairman” and sold sponsorships for as much as 

$25,000.  (A110, ¶ 58.)  Disregarding the pain and suffering he caused Mr. Biden 

(Mr. Biden has been chased and harassed by people yelling “Laptop from Hell” and 

“pedophile” and has had to move homes three times), Mac Isaac has continued to 

promote and re-publish the contents of Mr. Biden’s sensitive and private data that he 

unlawfully reviewed, copied, and disseminated.  (See A105, A110–A111, ¶¶ 46, 57–

58, 60.)    
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ARGUMENT 
 
I. Until Mac Isaac’s November 22, 2022 Publication of His Tell-All Book, 

Mr. Biden Was Blamelessly Unaware of the Particularity with which Mac 
Isaac Invaded and Disseminated His Private Data, Including the Scale 
and Scope of Mac Isaac’s Intrusions into Mr. Biden’s Most Intimate 
Information. 

 
A. Question Presented 

 
Whether the Superior Court erred by granting Mac Isaac’s motion to dismiss 

Mr. Biden’s counterclaims on the basis that Biden was on sufficient notice that his 

privacy was invaded by both intrusion and publication on October 14, 2020, 

following the release of a New York Post article, and as such the applicable statute 

of limitations for such claims expired on October 14, 2022.  

B. Standard of Review 
 

A trial court’s decision to grant or deny a motion to dismiss is reviewed de 

novo.  Page v. Oath Inc., 270 A.3d 833, 842 (Del. 2022); Brookfield Asset Mgmt., 

Inc. v. Rosson, 261 A.3d 1251, 1262 (Del. 2021).   

C. Merits of the Argument 
 

Mr. Biden’s counterclaims were timely brought under Delaware’s two-year 

statute of limitations for invasion of privacy claims.  Because Mr. Biden was 

blamelessly unaware—and had no way of knowing—the scale and scope of Mac 

Isaac’s intrusion of Mr. Biden’s private data until the revelations contained in Mac 

Isaac’s tell-all book were published in November 2022, the statute of limitations on 
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his invasion of privacy claims could not begin before November 22, 2022 (and 

certainly did not begin on October 14, 2020, when the New York Post released one 

story about a purported laptop left at Mac Isaac’s repair shop). 

As the lower court noted, the statute of limitations for invasion of privacy 

claims is two years, and Delaware courts follow the “time of discovery” rule for such 

invasions.  (See Order at 21.)  See also Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 

860 A.2d 312, 319 (Del. 2004) (“the statute will begin to run only ‘upon the 

discovery of facts constituting the basis of the cause of action or the existence of 

facts sufficient to put a person of ordinary intelligence and prudence on inquiry 

which, if pursued, would lead to the discovery of such facts.’”) (internal quotations 

omitted); 10 Del. C. Ann. § 8119.  “This tenet, well recognized in Delaware, states 

that, in cases where a plaintiff is ‘blamelessly ignorant’ of an ‘inherently unknowable 

injury,’ that statute of limitations does not begin to run until the ‘harmful affect first 

manifests itself.’”  White v. Riego, 2005 WL 516850, at *2 (Del. Super. Ct. Mar. 3, 

2005) (in denying motion to dismiss invasion-of-privacy claims, the court found that 

because defendant concealed his bad acts, “plaintiffs were blamelessly unaware of 

the torts until [they] discovered the pornographic images” at issue, and further that 

“the injury, namely shame and embarrassment, was ‘inherently unknowable’ until 

this discovery.”).  The statute of limitations for civil conspiracy and aiding-and-

abetting is the same as the underlying tort (here, two years). 
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Critically, where the plaintiff “could have discovered the alleged wrong with 

due diligence, the statute of limitations will continue to run.”  (Order at 21 (citing 

Shockley v. Dyer, 456 A.2d 798, 799 (Del. 1983).)  The facts must be viewed in a 

light most favorable to plaintiff.  Shockley, 456 A.2d at 799. 

The Superior Court erred in concluding that Mr. Biden “could have 

discovered” the scope or even basic details about Mac Isaac’s unlawful invasion of 

his privacy—and dissemination thereafter—by virtue of the October 14, 2020 New 

York Post article.  Most problematically, the lower court found that “[a]t that moment 

[of the article’s publication], Biden knew his privacy had been invaded and was on 

notice that the data . . . had been compromised and disseminated.”  (Order at 21 

(emphasis added).)  But this assumption about what Mr. Biden “knew” in 2020 is 

wrong and contradicted by the article itself—a factor the lower court did not evaluate 

in its opinion.   

Specifically, prior to the publication of Mac Isaac’s book in November 2022, 

there was no opportunity for Mr. Biden to learn, for example, that Mac Isaac: (i) first 

accessed Mr. Biden’s private data (without consent) on or around April 13, 2019; 

(ii) created a “clone” of the data in July 2019; (iii) “sent a hard drive containing the 

data to his father, Steve Mac Isaac” in September 2019; or (iv) “sent a copy of the 

data to Rudy Giuliani’s lawyer, Robert Costello on August 28, 2020.”  (A172.)  The 

book also sets out, with painstaking specificity, previously unknown details about 
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how Mac Isaac worked with a forensic “expert” (Apelbaum) in October 2020 to try 

to create a forensic image of the data that would then be distributed to others, 

including his father, uncle, a close friend, and Costello—who eventually provided 

and shared the data with the New York Post.  (A173.)  The October 2020 article fails 

to reveal the totality of newly disclosed details in Mac Isaac’s book, which contains 

descriptions of intrusions into Mr. Biden’s privacy that were impossible for Mr. 

Biden to discover prior to the book’s release—regardless of how much due diligence 

he did (or could do) at the time. 

Critically here, no amount of due diligence by Mr. Biden following the 

publication of the October 2020 article would have enabled him to discover, or 

become aware, that Mac Isaac had gone to extreme lengths to copy, preserve a 

“secret copy” with a friend, compromise, or disseminate his private data.  (A166.)  

In fact, the New York Post article makes no reference to the extensive and particular 

details described by Mac Isaac in his book, for the first time, to create and distribute 

“bootable copies” of Mr. Biden’s private data “so [that] other people . . . could have 

access.”  (A183.)   

The lower court summarily concludes (in just one paragraph of analysis) that 

“information on his laptop was revealed on October 14, 2020.”  (Order at 21.)  But 

that assertion significantly oversimplifies the extent to which Mac Isaac unlawfully 

accessed, copied, and disseminated Mr. Biden’s data—and the great lengths he took 
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to do so—which are revealed for the first time in his tell-all book, American 

Injustice: My Battle to Expose the Truth.  Mr. Biden’s lack of knowledge was not 

due to a lack of diligence; in fact, Mac Isaac admitted he “provided no information 

about Biden to the NY Post” for its October 14, 2020 article, nor did he “confirm 

any of the information presented” therein.  (A137.)  So, of course, Mr. Biden had no 

way to learn the extent and severity to which Mac Isaac intruded into his privacy, or 

of Mac Isaac’s coordinated efforts with others, like Apelbaum, Scott, Giuliani, and 

Costello, to disseminate the data, until publication of such facts in American 

Injustice and in subsequent national media interviews. 

Even if Mr. Biden had been trying to learn more about what Mac Isaac had 

done following the article’s release in 2020, Mac Isaac took the spotlight off himself 

by refusing to confirm any information for the New York Post’s October 2020 piece, 

thereby preventing others, including Mr. Biden, from learning anything further at the 

time about Mac Isaac’s activities.  And because the civil conspiracy and aiding-and-

abetting claims are based on Mac Isaac’s same invasions by intrusion and publication 

of private facts/matters, each would have the same statute of limitations date as 

described above, and they too, would not have begun to run until November 2022. 
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II. The Superior Court Failed to Separately Analyze the Statute of 
Limitations for Mr. Biden’s Claim for Invasion of Privacy by Publication, 
Which Was Committed Upon Publication of Mac Isaac’s Tell-All Book, 
Released in November 2022. 

 
A. Question Presented 

 
Whether the Superior Court failed to analyze Mr. Biden’s claim for invasion 

of privacy by publication of private matters under the appropriate standard. 

B. Standard of Review 
 

A trial court’s decision to grant or deny a motion to dismiss is reviewed de 

novo.  Page v. Oath Inc., 270 A.3d 833, 842 (Del. 2022); Brookfield Asset Mgmt., 

Inc. v. Rosson, 261 A.3d 1251, 1262 (Del. 2021).   

C. Merits of the Argument 
 

The Superior Court failed to separately analyze the statute of limitations for 

Mr. Biden’s claim for invasion of privacy by publication of private facts/matters 

(Count 2), and instead applied its finding of the invasion of privacy by intrusion 

(Count 1) statute of limitations, which the Court determined began upon the October 

14, 2020 publication of the New York Post article, to the invasion by publication 

claim. (Order at 21.)  While the statute of limitations for invasion by intrusion began 

when Mr. Biden knew about (or should have discovered) Mac Isaac’s intrusion into 

his private data, the statute of limitation for invasion by publication did not begin 

until Mr. Biden knew about (or could discover) the publication of the facts thereof.  

(See A077–A079.)      
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Invasion of privacy by publication is committed when “[o]ne who gives 

publicity to a matter concerning the private life of another is subject to liability to 

the other for invasion of privacy, if the matter publicized is of a kind that (a) would 

be highly offensive to a reasonable person, and (b) is not of legitimate concern to the 

public.”  Barker v. Huang, 610 A.2d 1341, 1350 (Del. 1992).  Accordingly, each time 

Mac Isaac made a new matter public, he committed an invasion by publication.  See 

id.   

Critically here, Mac Isaac’s tell-all book published information about Mr. 

Biden’s private life (and discussed accessing contents thereof), obtained by virtue of 

Mac Isaac’s intrusion into Mr. Biden’s private data, that was previously unknown to 

the public (including Mr. Biden).4  For example, Mac Isaac describes in his book 

surveying three years of Mr. Biden’s taxable income, and reveals for readers the 

amounts Mr. Biden earned in 2013, 2014, and 2015.  (See A178.)  In another 

instance, Mac Isaac describes for readers, for the first time, videos that he watched 

 
4 Importantly, as Mr. Biden briefed below, he was (and continues to be) a private 
person who has never held any public office.  It is reasonably conceivable that his 
personal photos, videos, finances, and communications are of no legitimate public 
concern.  Mac Isaac cannot manufacture a “legitimate public concern” by injecting 
a private matter into the public domain and improperly giving publicity to the matter, 
thereby creating the public interest that he asserted below as a defense.  (See A186 
(citing Brittingham v. Topping, 2014 WL 4382998, at *13 (Del. Super. Ct. July 31, 
2014), aff’d, 2015 WL 1604851 (Del. Apr. 7, 2015) (finding that something needs 
to be “a subject of general interest and of value and concern to the public at the time 
of publication.” (emphasis added)).)) 
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of Mr. Biden allegedly “performing a sex act while filming himself and lighting and 

hitting a crack pipe at the same time,” or engaged in other adult activities.  (A178.)  

Through the publication of this information in his book, Mac Isaac made the matters 

public, thus committing the tort of invasion of privacy by publication.  See Spence 

v. Cherian, 135 A.3d 1282, 1288 (Del. Super. Ct. 2016) (“The Restatement provides 

that a matter has been given publicity when it is ‘made public, by communicating it 

to the public at large, or to so many persons that the matter must be regarded as 

substantially certain to become one of public knowledge.’  It is not an invasion of 

privacy to communicate a fact concerning one’s private life to just one person, or 

even to a small group.”) (quoting Atamian v. Gorkin, 1999 WL 743663, at *3 (Del. 

Super. Ct. Aug. 13, 1999) (citing Restatement (Second) of Torts § 652D cmt. a).)  

By finding that the two-year clock for invasion by publication of private 

facts/matters began on October 14, 2020, the Superior Court incorrectly concluded 

that the limitations period began to run before much of the information was even 

published—i.e., before Mac Isaac’s torts of invasion by publication had even been 

committed.   
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CONCLUSION 
 

For the foregoing reasons, the Court erred in finding that the statute of 

limitations for each of Mr. Biden’s claims expired on October 14, 2022, even before 

the publication of Mac Isaac’s book in November 2022.     
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